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SUPPLEMENTAL MEMORANDUM CPI NI ON

CH ECHI, Judge: This case is before us on petitioner’s

“Thi s Suppl emental Menorandum Qpi ni on suppl enents our prior
Qpinion in Transp. Labor Contract/Leasing, Inc. & Subs. v.
Comm ssioner, 123 T.C. 154 (2004).
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nmotion for reconsideration of the Court’s Qpinion in this case
(petitioner’s notion for reconsideration) set forth in 123 T.C
154 (2004) (Transport Labor 1) and petitioner’s notion to vacate
or revise the Court’s decision in this case (petitioner’s notion
to vacate). The Court held in Transport Labor | that the [imta-
tion inposed by section 274(n)(1)?! (section 274(n)(1) limtation)
applied to the anobunts (per diem anpunts) that petitioner’s
whol | y owned subsidiary Transport Leasing/ Contract, Inc. (TLC
paid during each of the taxable years at issue to certain truck
drivers in order to cover the anobunts that they spent for food
and bever ages. ?

Backgr ound

W incorporate herein by reference the findings of fact set
forth in Transport Labor I. W repeat here the facts helpful in
under st andi ng the di scussion that foll ows.

TLC was a driver-|easing conpany that | eased one or nore
truck drivers to small and m d-si zed i ndependent trucking conpa-

ni es whi ch used such truck drivers to transport goods and ner-

IAIl section references are to the Internal Revenue Code in
effect for the taxable years at issue. Al Rule references are
to the Tax Court Rules of Practice and Procedure.

W shall refer to such expenses as food and beverage ex-
penses. See Transp. Labor Contract/Leasing, Inc. & Subs. v.
Comm ssioner, 123 T.C. 154, 155 n.4 (2004).
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chandise.® Prior to the tinmes such trucking conpani es entered
into driver-leasing arrangenents with TLC (described bel ow), they
had generally made paynents only to their respective over-the-
road* truck drivers who worked for themthat were intended to
cover the anobunts that such truck drivers spent for food and
beverage expenses while traveling away from hone.

During the years at issue, the nunber of trucking conpany
clients to which TLC | eased driver-enpl oyees ranged from 100 to
300, with npst such conpanies |ocated in Mnnesota, Mntana, and
Pennsyl vania.®> As of the tine of trial in this case, TLC | eased
a total of 5,563 driver-enployees to a total of 453 trucking
conpany clients.

In soliciting business, TLC s sales representatives ex-
pl ai ned to prospective trucking conpany clients the advant ages
that they would realize fromleasing driver-enployees fromTLC
A principal advantage of |easing driver-enployees fromTLC
related to TLC s ability to obtain cost-effective workers’

conpensation i nsurance, especially in States where trucking

W shall refer to each trucking conpany that |eased one or
nmore truck drivers from TLC as a trucking conpany client and to
each truck driver whom TLC | eased to a trucking conpany client as
a driver-enpl oyee.

“The term over-the-road neans that the I ength of travel
required a truck driver to stay away from home overni ght.

SDuring the years at issue, the nunmber of truck drivers that
each trucking conpany client |eased from TLC ranged from 1 to 50.
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conpany clients were paying substantial anpbunts to obtain such
i nsurance. GCenerally, the premumrates for workers’ conpensa-
tion insurance on truck drivers were significantly higher than
premumrates for nost other occupations. As a result, workers’
conpensati on i nsurance was a maj or expense for trucking conpa-
nies. 1In soliciting a trucking conpany’s business, TLC s sal es
representatives explained that TLC was able to obtain workers’
conpensation insurance in the private market at conparatively | ow
prem um rates because of the |arge nunber of driver-enployees on
whom it obtai ned such insurance.

When TLC was successful in attracting a trucking conpany as
a client, TLC and that trucking conpany entered into a contract
entitled “TLC Exclusive Lease Agreenent” (exclusive |ease agree-
ment), which set forth the agreenent between themw th respect to
the | easing by such trucking conpany of driver-enpl oyees from
TLC. ® When each trucking conpany entered into an excl usive | ease
agreenent with TLC, such trucking conpany term nated the enpl oy-
ment arrangenent that it previously had with all of its truck

dri vers.

SEach excl usive | ease agreenent was a standard TLC form
contract. There were no agreenents between TLC and any trucking
conpany client regarding TLC s | easing driver-enpl oyees to such
trucki ng conpany client other than the agreenent set forth in the
excl usive | ease agreenent. The material provisions of each
excl usive | ease agreenent remai ned unchanged throughout the
taxabl e years at issue except for the factor (discussed bel ow)
used to conpute the | ease fee that each trucking conpany client
owed TLC
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TLC retai ned the sole and absolute authority to hire each
driver-enpl oyee and to term nate each driver-enpl oyee’ s enpl oy-
ment with TLC. Each truck driver whom TLC hired as a driver-
enpl oyee played an integral role in TLC s busi ness of |easing
driver-enployees to its trucking conpany clients.

Before TLC hired a truck driver as a driver-enpl oyee, such
truck driver had to pass TLC s screeni ng and approval process
that it used to determ ne whether to hire such truck driver. (W
shall refer to the screening and approval process that TLC used
to determine whether to hire a truck driver as TLC s screening
and approval process.) TLC s screening and approval process was
designed to determne a truck driver’s fitness to serve as a
driver-enpl oyee of TLC

As required by each exclusive | ease agreenent, TLC used its
best efforts (e.g., by advertising) to, and did, recruit driver-
enpl oyees. TLC hired approximately 25 percent of its driver-
enpl oyees through its own recruitnent efforts.

Each trucking conpany client also |located and referred
prospective driver-enployees to TLC. |If a trucking conpany
client located a truck driver whomit wanted TLC to hire, the
trucki ng conpany client interviewed such truck driver, had himor
her conpl ete an application provided by TLC, and forwarded that
conpleted application to TLC. TLC subjected any such truck

driver to TLC s screening and approval process. TLC rejected 10
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to 15 percent of the truck drivers whomits trucking conpany
clients referred to it. TLC hired approximately 75 percent of
its driver-enployees through referrals of trucking conpany
clients.

TLC had the right to, and did, direct and control the work
and conduct of each driver-enployee. TLC exercised that right
through, inter alia, the driver-enployee contract and the driver-
enpl oyee handbook (discussed below). TLC required each driver-
enpl oyee whomit hired to sign a docunent entitled “DRI VER
EMPLOYEE CONTRACT” (driver contract). Each driver contract
provided instructions for each driver-enployee that required each
driver-enployee, inter alia, to attend at |east two safety
nmeeti ngs per year, not to be under the influence of alcohol while
perform ng services for TLC, not to consune illegal drugs, to
conpl ete any paperwork required by TLC or its affiliates, and not
to all ow any personal, |egal, or financial problens, including
attitude, to interfere with the performance of services for TLC
If a driver-enployee failed to conply with those instructions,
TLC could term nate such driver-enpl oyee’ s enpl oynent.

When TLC hired each driver-enpl oyee, TLC gave such driver-
enpl oyee a truck driver handbook (TLC driver handbook). The TLC
dri ver handbook, which was incorporated into and made part of the
driver contract, contained TLC s detailed instructions that it

requi red each driver-enployee to followw th respect to, inter
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alia, fueling the trucks, starting the trucks’ engines, hooking
up the trucks to trailers, parking the trucks, driving the trucks
to achi eve maxi mum fuel savings, braking the trucks, operating
trucks in cold weather, departure tinmes of the trucks, and
| oadi ng the cargo on and unloading it off the trucks.’” Thus, TLC
had the right to, and did, direct and control each driver-em
pl oyee as to the operation and the |oading and unl oadi ng of the
truck of the trucking conpany client that |eased such driver-
enpl oyee from TLC and as to the details and neans by which that
operation and that | oading and unl oading were to be acconpli shed.
Both before and after entering into an excl usive | ease
agreenent with TLC, each trucking conpany client: (1) Owmned or
| eased the trucks, semtrailers, termnals, and other equi pnent
and facilities used in its trucking business; (2) obtained the
cust oners whose goods and nerchandise it transported by truck;
(3) perforned dispatching functions with respect to each driver-
enpl oyee by giving such driver-enployee his or her route assign-
ments, directing each driver-enployee as to the | oads assigned to
himor her and as to the tinmes by which such driver-enpl oyee had
to deliver those |oads, and relaying any instructions of its
custoners relating to such | oads; (4) was responsible for the

paynment of tolls, fuel, repairs, and scale fees incurred during

The TLC driver handbook consisted of approxi mately 50 pages
covering the various matters with respect to which TLC gave
detailed instructions to each driver-enpl oyee.
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the transport of such goods and nerchandi se; and (5) had the
authority to determ ne whether to permt a driver-enployee whom
TLC leased to it to take any vacation days. TLC did not own any
interest in, had no rights in the profits of, and had no respon-
sibility for the | osses of the business of any trucking conpany
client.

TLC sponsored certain enpl oyee benefits for its driver-
enpl oyees, including: (1) A section 401(k) plan; (2) a section
125 flexible benefit plan; (3) group or individual health insur-
ance; (4) a $5,000 group termlife insurance policy; and (5) the
option of purchasing additional group termlife insurance. TLC
paid the prem uns and any adm nistrative costs associated with
the $5,000 group termlife insurance policy. TLC bore the
adm ni strative costs but no other costs associated with the
vari ous ot her enpl oyee benefits that it sponsored for its driver-
enpl oyees. Each driver-enpl oyee paid such other costs through
payrol |l deductions.?

Pursuant to each excl usive | ease agreenent, each trucking
conpany client had the right to decline using a particul ar

driver-enpl oyee whom TLC wanted to lease to it. Wile TLC was

8Certain trucking conpany clients paid at |east part of the
prem uns associated with the health insurance plan that TLC
sponsored for the driver-enpl oyees whom TLC | eased to them In
such instances, TLC paid the trucking conmpany client’s share of
such health insurance prem unms and charged such premuns to the
trucki ng conpany client.
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| easing a driver-enployee to a trucking conpany client, TLC had
the right to | ease that driver-enployee to another trucking
conpany client and thereby assign additional projects to such
driver-enpl oyee.

| f a trucking conpany client no | onger wanted or needed the
services of a particular driver-enployee, TLC did not continue
| easi ng such driver-enployee to that trucking conmpany client. In
that event, TLC attenpted to | ease such driver-enpl oyee to
anot her trucking conpany client. TLC frequently was successf ul
in reassigning a driver-enployee fromone trucking conpany client
that no | onger wi shed to use such driver-enpl oyee to anot her
trucki ng conpany client. TLC also reassigned to another trucking
conpany client any driver-enpl oyee who no | onger wi shed to work
with a particular trucking conpany client to which TLC had
assi gned such driver-enployee. |[|f a driver-enployee refused such
reassi gnment, TLC treated himor her as having voluntarily
termnated his or her enploynent with TLC and contested any
unenpl oynent clains that such driver-enployee filed.?®

Each of TLC s driver-enpl oyees who was engaged in over-the-
road trucking paid for food and beverage expenses while traveling
away fromhone. TLC generally nade paynents of per di em anpbunts

to each such driver-enployee that TLC intended to cover such food

°Because of the | arge nunber of driver-enployees and the | ow
rate of successful clains, TLC usually paid the mninmumrate
i nposed by the applicable State Unenpl oynent Tax Act (SUTA).
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and beverage expenses. TLC did not pay any per diemanounts to a
driver-enpl oyee whomit |leased to a trucking conpany client who
was not engaged in over-the-road trucking for that client.

At the end of each payroll period, ! each trucki ng conpany
client mailed or sent by facsimle to TLC a batch control form
(batch report) with respect to such period. For each payrol
period, the batch report that each trucking conpany client
submtted to TLC showed for each driver-enpl oyee whom TLC | eased
to such trucking conpany client, inter alia, (1) a lunp sum
anount (batch report lunp sum anpunt) fromwhich TLC was to
determ ne the gross wages!! and any per diem amounts to which
each driver-enpl oyee was entitled but which was not broken down

i nto such conponent parts;! (2) the total anmpunt of expenses for

pyrsuant to the exclusive | ease agreenent, each trucking
conpany client had the right to select the payroll period for al
driver-enpl oyees whom TLC | eased to such trucking conpany client.

W shall refer to the gross anpbunt of wages to which a
driver-enpl oyee was entitled, prior to any reduction for such
driver-enpl oyee’s share of Federal and State enpl oynent taxes,
Federal and State incone taxes w thheld, and payroll deductions
for enpl oyee benefits (e.g., health insurance, a sec. 401(k)
pl an, or a sec. 125 flexible benefit plan), as gross wages.

2Pyrsuant to each exclusive | ease agreenent, each trucking
conpany client, and not TLC, selected the nmethod used in cal cu-
lating the batch report [unp sum anmount for each driver-enpl oyee
whom TLC | eased to such trucking conpany client. Virtually al
of TLC s trucking conmpany clients selected a cents-per-mle or a
per cent age- of -1 oad- gross-revenue basis as the applicable nethod.
Nei t her the batch report nor any other document that a trucking
conpany client submtted to TLC showed the breakdown of the batch
report |unp sum anount between gross wages and any per diem

(continued. . .)
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gas, tolls, repairs, and other road expenses for which such
trucki ng conpany client (a) nmade cash advances (advances)?!®
and/or (b) was obligated to nake reinbursenents to such driver-
enpl oyee (rei nbursabl e expenses); (3) any m scell aneous credits
or deductions (e.g., for the costs of health insurance that such
trucki ng conpany client agreed to pay); (4) any vacation days
t hat such trucking conpany client permtted such driver-enpl oyee
to take;* and (5) the nunber of days such driver-enpl oyee was
away from hone.

TLC determ ned what portion of the batch report |unp sum
anount constituted gross wages and what portion, if any, consti-
tuted per diemanounts to which each driver-enpl oyee was enti -
tled.®® 1In order to make that determ nation, TLC applied to each
batch report |unp sum anmount with respect to each driver-enpl oyee
a percentage (per diem percentage). In npbst cases, the per diem

percentage was 34 percent; in sonme cases, the per diem percentage

2, .. continued)
anmount s.

BBExcept for such advances, no trucking conpany client made
any paynents to a driver-enpl oyee.

141f the batch report indicated that the trucking conmpany
client permtted a driver-enployee whom TLC |l eased to it to take
any vacation days, TLC paid no per diemanounts to such driver-
enpl oyee for any such days.

The exclusive | ease agreenent was silent as to (1) any per
diemamounts that TLC was to pay to a driver-enpl oyee to cover
such driver-enpl oyee’s food and beverage expenses while traveling
away from hone and (2) the imtation inposed by sec. 274(n)(1).
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ranged fromzero to 33 percent.

Upon recei pt of a batch report, TLC inputted the information
contained in that batch report into its conputer system and,
based on that information and other information in its conputer
system (e.g., the per diem percentage, applicable enploynent tax
rates, Federal and State incone tax w thholding), conputed with
respect to each driver-enpl oyee gross wages, any per diem
anounts, Federal and State income taxes withheld, the driver-
enpl oyee share of enpl oynment taxes, ® payroll deductions for
enpl oyee benefits, and net wages.?!” Per diem anpunts are not
wages for purposes of conputing enpl oynent taxes, Federal and
State incone tax w thhol di ng, and workers’ conpensation insurance
prem uns. TLC determ ned each driver-enpl oyee’s gross wages by
reduci ng the batch report |lunp sum anmount for such driver-em
pl oyee by any per diem anounts that TLC determ ned for such
driver-enpl oyee.

Wth respect to each driver-enployee, for each payrol

period TLC was obligated to, and did, pay such driver-enpl oyee

W shall refer to any tax liabilities inposed on either
t he enpl oyer or the enployee wth respect to a driver-enpl oyee’s
gross wages under the Federal Insurance Contribution Act (FICA),
t he Federal Unenpl oynent Tax Act, or SUTA as enpl oynent taxes.

W shall refer to the net anpunt of wages to which a
driver-enpl oyee was entitled, after any reduction for such
driver-enpl oyee’s share of Federal and State enpl oynent taxes,
Federal and State incone taxes w thheld, and payroll deductions
for enpl oyee benefits (e.g., health insurance, a sec. 401(k)
pl an, or a sec. 125 flexible benefit plan), as net wages.
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his or her net wages and any per diem anounts, ® regardl ess of
whet her the trucking conmpany client to which TLC | eased such
driver-enpl oyee paid TLC the | ease fee (discussed below. TLC
general ly paid such net wages and any per diem anounts to each
driver-enpl oyee on the day after TLC received a batch report.
(We shall refer to TLC s obligation with respect to each driver-
enpl oyee for each payroll period to pay to each such driver-
enpl oyee such aggregate anount of net wages and any per diem
anopunts as well as its obligation to pay the enpl oyer’s share of
enpl oynent taxes, wthhold and pay the driver-enpl oyee’s share of
enpl oynent taxes, w thhold and pay Federal and State incone
taxes, make daily electronic funds transfers of the appropriate
anmounts of such taxes to the Internal Revenue Service (IRS) and
appropriate State agencies, and pay workers’ conpensation insur-
ance premuns as TLC s payroll obligation.)

Pursuant to each excl usive | ease agreenent, each payrol
peri od each trucking conpany client paid TLC a | ease fee (| ease

fee) that was not broken down into conponent parts.?!® Each

8The aggregate anount of each driver-enpl oyee’s net wages
and any per diem anmounts that such driver-enployee was entitled
to receive was increased by the anmount of any reinbursable
expenses for which a trucking conpany client was obligated to
rei nmburse such driver-enpl oyee and decreased by the anount of any
advances that a trucking conpany client paid to such driver-
enpl oyee.

®pPursuant to each exclusive | ease agreenent, the aggregate
anount of the batch report lunp sumanount with respect to each
(continued. . .)
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excl usive | ease agreenent set forth a factor (factor)? to which
TLC and each trucking conpany client agreed and which such client
was to multiply by the batch report |unp sum anmount in order to
calculate the | ease fee that such client owed to TLC for each
driver-enpl oyee whom TLC | eased to such client.

The factor to which TLC and each trucki ng conpany client
agreed was intended to produce a | ease fee sufficient to cover:
(1) The batch report |lunp sum anount with respect to each driver-
enpl oyee whom TLC | eased to such trucking conpany client; (2) the
enpl oyer’ s share of enploynent taxes on the gross wages to which
each such driver-enployee was entitled; (3) workers’ conpensation
i nsurance premuns attributable to the gross wages earned by each
such driver-enpl oyee; (4) other expenses that TLC incurred as
costs of earning such |ease fee, e.g., expenses for sales repre-

sentatives and managers, |egal and accounting services, and other

19C. .. continued)
driver-enpl oyee was nultiplied by the applicable factor (dis-
cussed below) to calculate the | ease fee that each trucking
conpany client owed TLC.

20Ppur suant to the exclusive | ease agreenent, TLC had the
right to nodify the factor in the event Federal and State enpl oy-
ment tax rates and/or workers’ conpensation insurance rates
changed. Fromtine to tinme, TLC nodified the factor that it
charged each trucking conpany client in order to reflect changes
in TLC s workers’ conpensation insurance premuns. TLC and each
trucki ng conpany client also had the right to nodify the factor
if, inter alia, the information that TLC collected froma truck-
ing conpany client in order to substantiate the per diem anmounts
that TLC paid to the driver-enpl oyees whomit |eased to such
client changed (e.g., if a trucking conpany client reduced its
over-the-road trucking business).
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overhead; and (5) TLC s profit (profit).

The factor was a flat rate that ranged from1.15 to 1. 25.
The factor was not broken down into conmponent parts. Conse-
quently, no trucking conpany client knew how nuch of the factor
to which TLC and such trucking conpany client agreed was intended
to cover each of the various expenses associated wwth TLC s
driver-|easing business (e.g., gross wages, any per diem anpunts,
the enpl oyer’ s share of enploynent taxes, workers’ conpensation
i nsurance, and conpensation of persons who perforned services for
TLC ot her than TLC s driver-enpl oyees).

The batch report that each trucking conpany client submtted
to TLC each payroll period included each trucking conpany cli -
ent’s conputation of the |ease fee to which TLC was entitled
under the ternms of the exclusive | ease agreenent. In order to
cal cul ate the anmount of such | ease fee payable to TLC for each
payrol |l period, each trucking conpany client increased the anmount
of the |l ease fee to which TLC was entitled by (1)(a) the total
anmount of the reinbursabl e expenses due to each driver-enpl oyee
whom TLC | eased to such trucking conpany client and (b) any
m scel | aneous additions or carryover credits and reduced that sum
by (2)(a) the total ampbunt of advances that such trucki ng conpany
client paid to each driver-enpl oyee whom TLC | eased to it and
(b) any m scel | aneous subtractions or debit bal ances. (W shal

refer to the amount of the | ease fee payable each payroll period
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to TLC by each trucking conpany client after such additions and
subtractions as the payroll period net |ease fee due.)

Each trucki ng conpany client generally paid TLC t he payrol
period net |ease fee due, as reflected in the batch report, on
the day on which TLC issued a check to each driver-enpl oyee for
such driver-enpl oyee’s net wages and any per diem anounts. Each
trucki ng conpany client paid such payroll period net |ease fee
due by wire transfer or direct deposit into an account of TLC.
TLC did not maintain separate accounts for the funds received
fromits respective trucking conpany clients. As discussed
above, for each payroll period TLC was obligated to, and did, pay
such driver-enpl oyee his or her net wages and any per diem
anmounts, regardless of whether the trucking conpany client to
whi ch TLC | eased such driver-enpl oyee paid TLC the net |ease fee
due.

For the cal endar years 1993, 1994, 1995, and 1996, TLC sent
a formletter (per diemletter) to each trucking conpany client,
which set forth the total of all per diemamunts that TLC paid
to the driver-enpl oyees whomit |eased to such trucki ng conpany
client during the preceding calendar year. The per diemletter
for cal endar year 1993 (sent to each trucking conpany client
early in cal ender year 1994) stated in pertinent part:

Qur billings to you include anpbunts paid, on your

behal f, to our drivers, for road expenses; often re-

ferred to as per diem The anounts billed are of
course, reduced by the anmounts you paid directly to the
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drivers in the formof “advances”, frequently an anount
approxi mati ng an all owabl e per diem

As required by tax |l aw and part of our service, we have

tabul ated the per diens to be used in your tax return

preparation. As payer of these amounts, you nust

afford them special treatnent under the 20% reduction

provi sion of Internal Revenue Code Section 274(n). You

shoul d take this into account when preparing your tax

returns for your business and may want to forward a

copy of this letter to your tax advisor.

The anount of per diemyou paid to drivers, or which we

partially paid on your behalf during 1993, was * * *

[total of per di em anobunts. %]

Petitioner filed consolidated Form 1120, U. S. Corporation
| nconme Tax Return (Form 1120), as the parent corporation of a
group of affiliated corporations for each of petitioner’s taxable
years 1993, 1994, 1995, and 1996. Schedule K, Qher Information,
i ncluded as part of each of those Forns 1120 showed busi ness
activity as “leasing” and product or service as “enpl oyees”.
Form 851, Affiliations Schedule, included as part of those Forns
1120 showed TLC s business activity as “leasing”.

On Cctober 27, 2000, respondent sent a notice of deficiency

2lThe per diemletters for the cal endar years 1994, 1995,
and 1996 were identical to the per diemletter for cal endar year
1993 except that the reference to “20% reducti on” was changed to
“50% percent reduction” in order to reflect changes made to sec.
274(n) (1) by the Omi bus Budget Reconciliation Act of 1993 ( OBRA
1993), Pub. L. 103-66, sec. 13209(a), 107 Stat. 469. 1In this
connection, prior to its anmendnent by OBRA 1993, sec. 274(n) (1)
limted a deduction for food or beverages to 80 percent of the
anmount ot herwi se allowable (80-percent limtation). For taxable
years that began after Dec. 31, 1993, sec. 274(n)(1l) limts a
deduction for food or beverages to 50 percent of the anount
ot herw se al |l owabl e (50-percent limtation).



- 18 -
(notice) to petitioner. In that notice, respondent determ ned,
inter alia, that the section 274(n)(1) limtation applied to the
per diemanmounts that TLC paid to its driver-enpl oyees.
Respondent sent a notice to each of the follow ng trucking
conpany clients of TLC in which respondent determ ned that each
such trucking conpany client had a deficiency in Federal incone
tax (tax) for one or nore taxable years? arising out of such
trucking conpany client’s failure to take into account the
section 274(n)(1) limtation®® and with respect to which each
such trucking conpany client commenced proceedings in the Court,

as foll ows:

Trucki ng Conpany C i ent Case at Docket No.

John and Ki nberly Kohl er 1026- 01

(NBS Trucki ng)
Joseph and Barbara Hi x 1062-01

(Joe Hi x Trucking)
Bl achowske Truck Line, Inc. 1107-01
Jones Brothers Trucking, Inc. 1149-01
Lake State Transport, Inc. 1286- 01
Schak Trucking Inc. 1287-01
Donal d Fi ereck and Beverly 1346-01

Beuner - Fi ereck (Parkway Auto
Transport)

Respondent conceded the above-referenced cases. The Court

22The record did not disclose the taxable year(s) to which
the respective notices issued to certain of TLC s trucking
conpany clients pertained.

2ln the instant case, the 80-percent limtation applies to
t axabl e years ended Aug. 31, 1993, and Aug. 31, 1994, and the 50-
percent limtation applies to taxable years ended on or after
Aug. 31, 1995.
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entered stipul ated decisions in such cases, which reflected such
concessi ons.

Di scussi on

Petitioner’'s Modtion for Reconsideration

I n support of petitioner’s position that the Court should
grant petitioner’s notion for reconsideration, petitioner ad-
vances the follow ng argunents: (1) The Court erred in concl ud-
ing that respondent inpeached the testinony of Gary Ankerfelt
(M. Ankerfelt); (2)(a) the Court did not consider the

precedential effect of Beech Trucking Co. v. Comm ssioner, 118

T.C. 428 (2002) (Beech Trucking Co.), and (b) the factors used in

det erm ni ng whet her a person is an enployer or an enpl oyee? t hat
the Court applied in Transport Labor | were inconsistent with the
common- | aw enpl oynent factors applied by the Court in Beech

Trucking Co.; and (3)(a) in finding certain facts, the Court gave

i nproper weight to certain evidence, and (b) in determ ning
whet her TLC was the enpl oyer? of certain truck drivers whomit
| eased to certain trucking conpanies, the Court gave i nproper
wei ght to certain facts that the Court found in Transport Labor

| . Respondent opposes petitioner’s notion for reconsideration.

24For conveni ence, we shall refer to the factors used in
determ ning whether a person is an enployer or an enpl oyee as the
common- | aw enpl oynent factors.

2\ accord the term “enployer” the sanme neaning as the term
“common-| aw enpl oyer”. For conveni ence, we shall use only the
term “enpl oyer”.
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The granting of a notion for reconsideration rests within

the discretion of the Court. Estate of Quirk v. Commi ssi oner,

928 F.2d 751, 759 (6th Cr. 1991), affg. in part and remanding in

part T.C Meno. 1988-286; Kl arkowski v. Conm ssioner, 385 F.2d

398, 401 (7th Gr. 1967), affg. T.C. Meno. 1965-328; see Con-
cordia Coll. Corp. v. WR Gace & Co., 999 F.2d 326, 330 (8th

Cr. 1993). A notion for reconsideration will be denied unless
unusual circunstances or substantial error is shown. Estate of

Quirk v. Conm ssioner, supra; Al exander v. Conmni ssioner, 95 T.C

467, 469 (1990), affd. w thout published opinion sub nom Stel

v. Comm ssioner, 999 F.2d 544 (9th Cr. 1993); Vaughn v.

Conmm ssioner, 87 T.C. 164, 167 (1986).

Wth respect to petitioner’s argunent that the Court incor-
rectly concluded that respondent inpeached the testinony of M.
Ankerfelt, petitioner asserts:

The Opinion incorrectly concluded that Gary
Ankerfelt’s credibility was inpeached because the
affidavit he submtted in a workers’ conpensati on case
i nvol ving Hi x Trucking, a TLC custoner, was contrary to
his testinony at trial. A witness may be inpeached
only by a prior inconsistent statenent. Here, however,
M. Ankerfelt made no prior inconsistent statenent; his
testinony was consistent with his prior statenent.

* * * In any event, M. Ankerfelt’s testinony was
credible; his testinony on every point was corroborated
by ot her w tnesses.

On the record before us, we reject petitioner’s argunent.
At the trial in this case, M. Ankerfelt testified with

respect to TLC s role in hiring, firing, and assigning projects
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to its driver-enployees: (1) TLC exercised only an advisory role
in hiring each driver-enployee; (2) wthout exception, the
trucki ng conpany client nmade the decision to term nate any
driver-enpl oyee whom TLC | eased to it; and (3) while TLC was
| easing a driver-enployee to a trucking conpany client, TLC had
no right to |l ease that driver-enployee to another trucking
conpany client and thereby assign additional projects to such
driver-enpl oyee (collectively, M. Ankerfelt’s disputed tri al

testinony). Transp. Labor Contract/lLeasing, Inc. & Subs. v.

Commi ssioner, 123 T.C. at 185-186. Respondent introduced into

the record an affidavit (M. Ankerfelt’s affidavit) that M.

Ankerfelt made under oath in Hx v. Mnn. Wrkers’ Conp. Assigned

Ri sk Plan, 520 NW2d 497 (Mnn. C. App. 1994). In that affida-
vit, M. Ankerfelt swore under oath, inter alia:

TLC recruits, screens and hires the enpl oyee-drivers
that it |eases to Joe Hi x Trucking and ot her trucking
conpani es. TLC places advertisenents to | ocate such
drivers and nmakes all hiring decisions. A |essee
[trucki ng conpany client] has no authority to require
TLC to hire a particular driver.

* * * TLC has sole authority to determ ne the
assi gnnent of a driver.

* * * TLCretains the sole right to discharge and
fire any of its drivers-enployees. Wen a |l essee no
| onger desires to | ease a TLC driver-enpl oyee, the TLC
driver-enpl oyee returns to TLC for assignnent to an-
ot her | essee.

The above-quoted statenments from M. Ankerfelt’s affidavit

are inconsistent, or sufficiently inconsistent, with M.
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Ankerfelt’s disputed trial testinmony. Consequently, the Court in
Transport Labor | found that respondent inpeached M. Ankerfelt’s

disputed trial testinony.? Transp. Labor Contract/Leasing, |nc.

& Subs. v. Conmi ssioner, supra at 186. In addition, the Court in

Transport Labor | found that “respondent al so raised other
guestions about the reliability of M. Ankerfelt’s testinony that
TLC exercised only an advisory role in hiring each
driver-enployee.” 1d. Respondent called as a witness Beverly
Fiereck (Ms. Fiereck), the president of Parkway Auto Transport
(Parkway), one of TLC s trucking conpany clients.?” |d. M.

Fi ereck, whomthe Court found to be credible, id., testified that
TLC, and not Parkway, decided whether or not to hire a truck
driver whom Parkway referred to it. 1d. As a result of the
foregoing, the Court did not rely on M. Ankerfelt’s testinony to

support petitioner’s position that TLC was not the enpl oyer of

2petitioner contends that, in order to use M. Ankerfelt’s
affidavit to inpeach him the Court nust find M. Ankerfelt’s
affidavit to be credible. Petitioner’s contention is wong. The
i npeachnent of M. Ankerfelt’s disputed trial testinony arises
fromits inconsistency with M. Ankerfelt’s affidavit and does
not require that the Court find either M. Ankerfelt’s disputed
trial testinmony or M. Ankerfelt’'s affidavit to be credible.
See, e.g., Estate of Shafer v. Conmm ssioner, 80 T.C 1145, 1157
n.18 (1983), affd. on other grounds 749 F.2d 1216 (6th Cr
1984).

2"The parties stipulated that the testinony of any person
representing Parkway is to be considered representative of the
testinony that would be given by any persons representing other
trucki ng conpany clients of TLC if they had been called to
testify at the trial in this case.
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Wth respect to petitioner’s argunent that in Transport
Labor I the Court did not consider the precedential effect of

Beech Trucking Co., petitioner asserts:

The Court made a “manifest error of |law’ when it
failed to foll ow the binding precedent of Beech Truck-
ing Co. v. Conmm ssioner, 118 T.C 428 (2002), in accor-
dance with the Court’s ruling in Boyd v. Conm Ssioner,
122 T.C. 305 (2004). * * *

In Boyd v. Conmm ssioner, the Court described the
[sic] “the analysis and reasoni ng” in Beech Trucking
Co. as precedent binding on this Court under the doc-
trine of stare decisis. * * *

On the record before us, we reject petitioner’s assertion.

As the Court stated in Transport Labor |, the determ nation
of whether an individual is an enployer is a fact-intensive
inquiry. 1d. at 184. Application of the common-| aw enpl oynent
factors may produce different results in different cases that my
appear to be facially simlar. For exanple, in Wber v.

Comm ssioner, 60 F.3d 1104 (4th Gr. 1995), affg. 103 T.C 378

(1994), application of the common-|aw enpl oynent factors resulted
ina finding that a Methodi st m nister was the enpl oyee of the

Uni t ed Met hodi st Church. In contrast, in Alford v. United

States, 116 F.3d 334 (8th Cr. 1997), and Shelley v.

28To the extent other w tnesses whomthe Court found to be
credible and reliable testified regarding nmatters about which M.
Ankerfelt also testified, the Court based its findings upon the
testimony of such other witnesses, as well as on the parties’
stipulations of fact and docunentary evidence in the record, and
not on M. Ankerfelt’s testinony.
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Commi ssioner, T.C Menp. 1994-432, application of the comon-I| aw

enpl oynent factors resulted in findings that an ordai ned m nister
hol ding credentials in the Assenblies of God Church and a
m ni ster of the International Pentecostal Holiness Church,
respectively, were not enpl oyees of their respective religious
or gani zat i ons.

The facts of the instant case are materially distinguishable

fromthe facts in Beech Trucking Co. The Court in Beech Trucking

Co. v. Conmi ssioner, 118 T.C. at 441, 442 n. 16, concl uded:

In the instant case, the evidentiary basis for

anal yzing the relevant conmon | aw factors is relatively
sparse, owng largely to petitioner’s [Arthur Beech,
the tax matters person for Beech Trucki ng Conpany]
failure to introduce in evidence or otherw se establish
the precise ternms of any | ease agreenent, enpl oynent
agreenent, or contract between Beech Trucking and ATS
[driver-leasing conpany]. Nor does the record contain
the drivers’ enploynent contracts. Moreover, the
record does not always clearly distinguish the rol es of
Beech Trucking and ATS with respect to the drivers’
activities. W infer that their roles were to sone
degree blurred, especially taking into consideration
that [Ed] Harvey, who owned [al one] ATS, al so owned 26
percent of Beech Trucking, and that petitioner, who was
presi dent and 55-percent owner of Beech Trucking, was
an enpl oyee of ATS.

* * * * * * *

Most of the pertinent testinony regarding the
Beech Trucking drivers’ activities came from
petitioner. As previously noted, petitioner was both
presi dent of Beech Trucking and an enpl oyee of ATS
* * * Tand] his testinony often enpl oyed, anbi guously,
first-person plural pronouns. * * *

The Court al so concluded in Beech Trucking Co. that the record

was “unclear as to the extent of any business ATS m ght have had
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apart fromthe services it provided Beech Trucking.” [|d. at 443.

In contrast to the record before the Court in Beech Trucking

Co., the Court in Transport Labor | had a conpl ete, extensive,
and clear record upon which to base its findings and concl usions
and whi ch included the exclusive | ease agreenent, the driver
contract, the TLC driver handbook, and the testinony of
representatives of various trucking conpany clients and TLC. In
addition, there was no evidence, and petitioner does not contend,
(1) that petitioner or TLC had any overl appi ng personnel with any
trucki ng conpany client, (2) that petitioner or TLC owned any
interest in any trucking conpany client, or (3) that any owner of
a trucking conpany client owned an interest in petitioner.?® Cf.
id. at 430-431. Moreover, in contrast to ATS, which insofar as

the record in Beech Trucking Co. reveal ed had only one trucking

conpany as a client, viz., Beech Trucking Conpany, id. at 443,
during the years at issue TLC had between 100 and 300 trucking

conpany clients, Transp. Labor Contract/Leasing, Inc. & Subs. v.

Comm ssioner, 123 T.C. at 156. It is nere speculation on the

part of petitioner to assune that if the facts in Beech Trucking

Co. had been virtually the sane as the facts in the instant case,

whi ch they are not, the Court in Beech Trucking Co. neverthel ess

woul d have eval uated the common-| aw enpl oynent factors in the

2TLC was a wholly owned subsidiary of petitioner. Transp.
Labor Contract/Leasing, Inc. & Subs. v. Conm ssioner, 123 T.C at
155.
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same manner as it did, would not have considered any common-| aw
enpl oynment factors other than those that it considered, and would
have found that Beech Trucki ng Conpany was the enpl oyer of the
truck drivers whomit |eased from ATS.

Beech Trucking Co. is materially distinguishable fromthe

i nstant case and not binding on the Court with respect to the

guestions presented here. Petitioner is wong in asserting that

Boyd v. Comm ssioner, 122 T.C. 305 (2004), holds to the contrary.

There was no dispute in Boyd v. Conmmi ssioner, supra, that the

trucki ng conpany there involved (Continental) was the enployer of
the truck drivers who drove its trucks and that such trucking
conpany was subject to the section 274(n)(1) limtation. [d. at
307. The sole issue in Boyd was the validity and effect of Rev.
Procs. 94-77, 1994-2 C. B. 825, 96-28, 1996-1 C. B. 686, and 96- 64,
1996-2 C. B. 427, that are not at issue in the instant case. In
determining the validity and effect of those revenue procedures
in Boyd, the Court indicated that it would apply “the analysis

and reasoni ng” that Beech Trucking Co. applied in determning the

validity and effect of those sane revenue procedures. |d. at
311-312. In so stating, the Court in Boyd was not referring to

the Court’s discussion in Beech Trucking Co. with respect to the

common- | aw enpl oynent factors.
Wth respect to petitioner’s argunent that the Court used

certain common-|aw enpl oynent factors in Transport Labor | that
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were inconsistent with the comon-|aw enpl oynent factors that the

Court used in Beech Trucking Co., petitioner asserts:

the Court did not apply sone of the factors used in
Beech Trucking, restated factors used in Beech Trucking
in a mterially different way, and added a factor

i napplicable to three-party transactions. The Court’s
Opinion also uses a different analysis of the factors
than the Court did in Beech Trucking. * * *

On the record before us, we reject petitioner’s assertion.
The list of conmmon-Iaw enpl oynent factors that the Court set

forth in Beech Trucki ng Co. was nonexhausti ve. Schwi eger v. Farm

Bureau Ins. Co., 207 F.3d 480, 484 (8th G r. 2000); Beech

Trucking Co. v. Commi ssioner, 118 T.C. at 440. Petiti oner does

not cite, and we have not found, any authority that precluded the
Court in Transport Labor |, in determ ning whether TLC was the
enpl oyer of each driver-enployee whomit |eased to each trucking
conpany client, from considering comon-|aw enpl oynent factors in

addition to those on which the Court relied in Beech Trucking Co.

and fromnot giving the same weight to certain factors on which

the Court relied in Beech Trucking Co.

Wth respect to petitioner’s argunent that the Court in

Transport Labor | “restated factors used in Beech Trucking in a

materially different way”, petitioner asserts that the Court in
Transport Labor | erred in considering the “sponsorship of * * *
enpl oyee benefits” rather than the “provision of enployee

benefits”. Petitioner’s assertion erroneously assunes that the

Court intended a substantive difference when it used the phrase
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“sponsorship of * * * enpl oyee benefits” in Transport Labor |
and not the phrase “provision of enployee benefits” that it used

in Beech Trucking Co.

In Transport Labor I, the Court found that TLC sponsored
certain enpl oyee benefits for its driver-enployees, including:
(1) A section 401(k) plan; (2) a section 125 flexible benefit
plan; (3) group or individual health insurance; (4) a $5, 000
group termlife insurance policy; and (5) the option of

purchasi ng additional group termlife insurance. Transp. Labor

Contract/Leasing, Inc. & Subs. v. Commi ssioner, 123 T.C. at 169.

The Court also found: (1) TLC paid the prem uns and any

adm ni strative costs associated with the $5,000 group termlife
i nsurance policy; (2) TLC bore the adm nistrative costs but no
ot her costs of the section 401(k) plan, the section 125 flexible
spendi ng plan, and the group or individual health insurance; and
(3) each driver-enployee paid such other costs through payrol
deductions.®® |d. Only benefit plans established by an enpl oyer
for the benefit of such enployer’s enpl oyees qualify for certain
favorable tax treatnent. See, e.g., secs. 401(a), (k), 125(a),
(d), 79(a). Regardless of whether the phrase “sponsorship * * *
of enpl oyee benefits” or “provision of enployee benefits” was
used, the fact remains that TLC established certain benefit plans

for its driver-enployees that could have qualified for such

30See supra note 8.
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favorable tax treatnment only if TLC were the enpl oyer of such
dri ver-enpl oyees.

Wth respect to petitioner’s argunent that the Court in

Transport Labor | “restated factors used in Beech Trucking in a

materially different way”, petitioner also asserts that in Beech

Trucking Co. the Court found that if a relationship3 between a

truck driver and a trucking conpany is “of indefinite duration”
such trucking conpany is the enployer of such truck driver. 1In
this connection, petitioner contends:

Here, substantial evidence proved that the
enpl oynent relationshi p between the trucking conpanies
and the drivers existed before TLC s involvenment with
the trucki ng conpanies. The Lease Agreenent had no
effect on the duration of the drivers’ relationship
wi th the trucking conpani es because the drivers
continued to work in the business of the trucking
conpanies. * * *

On the record before us, we reject petitioner’s assertion.

31As the Court indicated in Transport Labor |, petitioner
did not explain on brief, and does not explain in its notion for
reconsi deration, what it neans when it argues that the “rel ation-
shi p” between a trucking conpany and its drivers was of indefi-
nite duration. Transp. Labor Contract/lLeasing, Inc. & Subs. v.
Comm ssioner, 123 T.C. at 195. W presune that petitioner neans
that, after a trucking conpany entered into an excl usive | ease
agreenent with TLC, each driver who previously worked for such
t rucki ng conpany continued to perform services for such conpany
pursuant to the enploynment arrangenent with such conpany that
exi sted before it entered into such | ease agreenent with TLC. W
reject any such argunment. The parties stipulated, and the Court
in Transport Labor | found, that, when each trucking conpany
entered into an exclusive | ease agreenent with TLC, such trucking
conpany term nated the enploynent arrangenent that it had with
all of the truck drivers who previously worked for such trucking
conpany. 1d. at 159.
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The facts of the instant case do not support petitioner’s
assertion that the exclusive | ease agreenent “had no effect on
the duration of the drivers’ relationship” with a trucking
conpany where TLC | eased such drivers as driver-enployees of TLC
to such trucking conpany as TLC s trucking conpany client. To
the contrary, the exclusive | ease agreenent had a dramatic effect
on such driver’s enploynent relationship. As discussed above, if
a truck driver had previously perforned services for a trucking
conpany and if such trucking conpany becane a client of TLC by
entering into an exclusive | ease agreenent with TLC, such truck
driver’s enploynment arrangenent with such trucking conpany was

term nated. Transp. Labor Contract/Leasing, Inc. & Subs. v.

Commi ssi oner, supra at 159. After a trucking conpany becane a

client of TLC and term nated the enpl oynent arrangenent with any
truck driver who had previously perforned services for such

t rucki ng conpany, TLC had the sole and absolute authority to
determ ne whether to hire such truck driver as a driver-enpl oyee.
Id. at 164. TLC exercised that authority by, inter alia,
requiring a truck driver, regardl ess of whether a trucking
conpany client referred such driver to TLC as an applicant for
the position of TLC s driver-enployee, to pass TLC s screening
and approval process before TLC deci ded whether to hire such
truck driver as a driver-enployee. 1d.

I f TLC decided to hire a truck driver who had previously
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performed services for a trucking conpany client and if TLC
| eased such truck driver to such trucking conmpany client, two new
rel ati onshi ps involving such truck driver began: (1) A new
rel ati onship between TLC and such truck driver as a driver-
enpl oyee of TLC, and (2) a new relationship between such trucking
conpany client of TLC and such truck driver as a driver-enpl oyee
of TLC whom TLC | eased to such trucking conpany client. The
relati onship between TLC and a truck driver as a driver-enpl oyee
was separate and distinct fromthe rel ati onship between such
trucki ng conpany client of TLC and such truck driver as a driver-
enpl oyee of TLC whom TLC | eased to such trucking conpany client.
In addition, both of those new rel ati onshi ps were separate and
di stinct fromany enploynent arrangenent that a truck driver
m ght have had with a trucking conpany before such trucking
conpany becane a trucking conpany client of TLC

Petitioner did not persuade us at trial, and does not

persuade us in petitioner’s notion for reconsideration, that the
duration of any enploynent relationship that may have exi sted
between a truck driver and a trucking conpany before TLC deci ded
to hire such truck driver as a driver-enployee and before such
trucki ng conpany becane a client of TLC should be aggregated with
the duration of the relationship between such trucking conpany
client of TLC and such driver-enpl oyee where TLC | eased such

driver-enpl oyee to such trucking conpany client. Any enpl oynent
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arrangenent that may have existed between such a truck driver and
such a trucki ng conpany was term nated when such trucki ng conpany
becane a trucking conpany client of TLC. The duration of any
such enpl oynent relationship was not helpful to the Court in
determ ni ng whet her TLC was the enpl oyer of such truck driver
where TLC decided to hire such truck driver as its driver-

enpl oyee and | eased such driver-enpl oyee to such trucking conpany
client. That is why, on the facts presented in the instant case,

the Court found in Transp. Labor Contract/Leasing, Inc. & Subs.

V. Conm ssioner, 123 T.C. at 195:

In the instant case, it is the nature, and not the
duration, of the relationship between a driver-enpl oyee
and TLC and the rel ationship between a driver-enpl oyee
and a trucking conpany client that determ nes whet her
TLC or such trucking conpany client is the enpl oyer of
such driver-enpl oyee. [Enphasis added.]

In contrast to the instant case, the Court in Beech Trucking

Co. did not have before it a situation where the enpl oynent
arrangenent between a truck driver and Beech Trucki ng Conpany was
term nat ed when Beech Trucki ng Conpany decided to beconme a client

of ATS. In addition, insofar as the record in Beech Trucki ng Co.

reveal ed, the functions perfornmed by ATS (the driver-|easing
conpany) and Beech Trucki ng Conpany with respect to the truck

drivers were to sone degree blurred. Beech Trucking Co. v.

Conmi ssioner, 118 T.C. at 441. As the Court in Beech Trucking

Co. understood the arrangenent between Beech Trucki ng Conpany and

ATS, truck drivers hired to drive for Beech Trucking Conpany were
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to drive, apparently for an indefinite period, equi pnent owned by
Beech Trucki ng Conpany, which had final authority to fire them

Id. at 431. That is why the Court in Beech Trucking Co. stated

that “the relationship between the drivers and Beech Trucki ng was
apparently of indefinite duration.” |1d. at 442.

Wth respect to petitioner’s argunent that the Court in
Transport Labor | “added a factor inapplicable to three-party
transactions”, petitioner asserts that “In a three-party
arrangement it is expected that the | easing conpany will treat
the drivers as enpl oyees for purposes of enploynent taxes, such
as FUTA and FICA taxes.” On the record before us, we reject
petitioner’s assertion.

Petitioner’s assertion that in a “three-party arrangenent it
is expected that the | easing conpany will treat drivers as
enpl oyees for purposes of enploynent taxes” is not supported by
the record in the instant case. The record in Transport Labor
established facts relating to TLC, its trucking conpany clients,
and its driver-enpl oyees, but did not establish facts relating to
expectations in “three-party arrangenents” generally.

In the instant case, if, as petitioner asserts, a trucking
conpany client expected TLC to treat each driver-enpl oyee as an
enpl oyee for enploynent taxes purposes, it was because such

trucki ng conpany client expected that TLC would be the enpl oyer

for all purposes. |In that connection, the Court in Transp. Labor
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Contract/Leasing, Inc. & Subs. v. Commi ssioner, 123 T.C. at 193,

st at ed:

Wth respect to each driver-enployee, for each payrol

period TLC was obligated to, and did, pay such driver-

enpl oyee his or her net wages and any per diem anounts

as well as the enployer’s share of enploynent taxes,

wi t hhol d and pay the driver-enpl oyee’ s share of

enpl oynent taxes, w thhold and pay Federal and State

i ncone taxes, make daily electronic funds transfers of

the appropriate anounts of such taxes to the IRS and

appropriate State agencies, and pay workers’

conpensati on i nsurance prem umns.

The obligations to pay the enployer’s share of enpl oynent
taxes, to withhold and to pay the enployee’ s share of enpl oynent
taxes, and to withhold and to pay Federal inconme tax with respect
to an enpl oyee’s wages are obligations generally inposed upon an
enpl oyer. Secs. 3102(a), 31l11(a), 3301, 3402, 3403. TLC s
undertaki ng and satisfying the obligations to withhold and to pay
FI CA t axes, %2 ot her enpl oynent taxes, and Federal incone tax with
respect to each driver-enployee’s wages evidenced that TLC was

t he enpl oyer of each driver-enployee. See Kirk v. Harter, 188

F.3d 1005, 1008 (8th G r. 1999); Birchemv. Knights of Col unbus,

116 F. 3d 310, 313 (8th GCr. 1997); Wlde v. County of Kandiyohi,

15 F. 3d 103, 105-106 (8th Cir. 1994).
In addition, with respect to petitioner’s assertion that TLC
was the enpl oyer of each driver-enployee for all purposes except

the section 274(n)(1) limtation because TLC was what petitioner

32See Levine v. Conmissioner, T.C. Menop. 2005-86.




- 35 -

refers to as a so-called adm nistrative enpl oyer of each driver-
enpl oyee, petitioner does not cite, and we have not found, any
authority that supports petitioner’s suggestion that an entity
may sel ectively be the enployer for purposes of w thhol ding
and/ or payi ng enpl oynent and Federal incone tax but not for other
pur poses such as the section 274(n)(1) limtation.

Wth respect to petitioner’s argunent that, in finding
certain facts, the Court in Transport Labor | gave i nproper
wei ght to certain evidence, petitioner asserts:

The Court’s reliance on the Lease Agreenent,

Driver Handbook, and Driver’s Contract also is contrary

to Beech Trucking. As Beech Trucking noted, it is

wel | -established that “[a] contract purporting to

create an enpl oyer-enpl oyee relationship is not

controlling where application of the common | aw factors

to the facts and circunstances indi cates the absence of
such a relationship.” * * *

Furthernore, the Court gave too nmuch weight to the
Driver Handbook. The Handbook only described ordinary
activities carried out by truck drivers that were
either recitations of Departnent of Transportation
requi renents, obvious to a licensed truck driver, or
merely advisory, not mandatory. Wile TLC may have had
witten policies ained at reduci ng workers’
conpensation clains, there is no evidence that TLC
controlled the work of the drivers through those
policies. [CGtations omtted.]

On the record before us, we reject petitioner’s assertion.

A contract purporting to create an enpl oyer-enpl oyee
relationship is not controlling where application of the comon-
| aw enpl oynment factors to the facts and circunstances indicates

t he absence of such a relationship. Profl. & Executive Leasing,
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Inc. v. Conmm ssioner, 89 T.C 225, 233 (1987), affd. 862 F.2d 751

(9th Gr. 1988). Petitioner does not cite, and we have not
found, any authority which requires the Court to ignore a
contract that designates a person as the enpl oyer of certain

i ndi viduals where the totality of the facts and circunstances
surroundi ng such person, such individuals, and one or nore third
persons who use the services of one or nore of such individuals
is not inconsistent wwth such a contract. |In Transport Labor |
petitioner failed to showthat the totality of the facts and

ci rcunst ances surroundi ng TLC, each driver-enpl oyee, and each
trucki ng conpany client was inconsistent with the exclusive | ease
agreenent under which each such trucking conpany client used the

services of one or nore of such driver-enpl oyees.

As an illustration, the exclusive | ease agreenent provided
in pertinent part that TLC “shall in its absolute discretion,
hire * * * Lessor’s [TLC s] enployees”. Transp. Labor

Contract/Leasing, Inc. & Subs. v. Commi ssioner, 123 T.C. at 160.

The Court in Transport Labor | found that TLC retained the sole
and absolute authority to hire each driver-enployee. |d. at 164.
The record in the instant case established: (1) Before TLC hired
a truck driver as a driver-enployee, such truck driver had to
pass TLC s screeni ng and approval process, which was designhed to
determne a truck driver’s fitness to serve as a driver-enpl oyee

of TLC, (2) TLC hired approximtely 25 percent of its driver-
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enpl oyees through its own recruitnment efforts; and (3) TLC
rejected 10 to 15 percent of the truck drivers whomits trucking
conpany clients referred to it. 1d. |In Transport Labor |
petitioner failed to showthat the totality of the facts and
circunstances with respect to the hiring of each driver-enpl oyee
was inconsistent with the exclusive | ease agreenent.

As a further illustration, the exclusive | ease agreenent
provided in pertinent part that TLC shall “direct the work and
conduct” of each driver-enployee. The Court in Transport Labor
found that TLC had the right to, and did, direct and control each
driver-enployee as to the operation and the | oadi ng and unl oadi ng
of the truck of the trucking conpany client that |eased such
driver-enployee from TLC and as to the details and neans by which
that operation and that |oadi ng and unl oading were to be
acconplished. 1d. at 168. TLC exercised that right through,
inter alia, the driver contract that TLC required each driver-
enpl oyee to sign and the TLC driver handbook, which was
incorporated into and nmade part of that driver contract. In
Transport Labor |, petitioner failed to show that the totality of
the facts and circunstances with respect to the control exercised
over each driver-enpl oyee was inconsistent wwth the excl usive
| ease agreenent.

As a final illustration, the exclusive | ease agreenent

provided in pertinent part that TLC “shall in its absolute
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di scretion, * * * fire * * * Lessor’s [TLC s] enployees”. 1d. at
160. The Court in Transport Labor | found that TLC retained the
sol e and absolute authority to term nate each driver-enpl oyee’s
enpl oynent wwth TLC. 1d. at 164. The record in the instant case
established: (1) If a trucking conpany client no | onger wanted
or needed the services of a particular driver-enployee, TLC did
not continue | easing such driver-enployee to that trucking
conpany client but instead attenpted to | ease such
driver-enpl oyee to another trucking conpany client; and (2) TLC
al so reassigned to another trucking conpany client any
driver-enpl oyee who no | onger wished to work with a particul ar
trucki ng conpany client to which TLC had assi gned such
driver-enployee. 1d. at 169-170. |In Transport Labor |
petitioner failed to showthat the totality of the facts and
circunstances with respect to the term nation of each driver-
enpl oyee’ s enpl oynent was inconsistent wth the exclusive | ease
agr eenent .

Wth respect to petitioner’s assertion that the Court in
Transport Labor | “gave too much weight” to the TLC driver
handbook and the driver contract, not only does that assertion
ignore that the Court is “the trier of the facts, the judge of

the credibility of witnesses and of the weight of the evidence,

and the drawer of appropriate inferences”, Hanmv. Conm ssioner,

325 F.2d 934, 938 (8th Gr. 1963), affg. T.C. Menp. 1961-347, it
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di sregards that TLC had the right to, and did, direct and control
each driver-enployee as to the operation and the | oadi ng and

unl oadi ng of the truck of the trucking conpany client that |eased
such driver-enployee fromTLC and as to the details and neans by
whi ch that operation and that |oading and unl oadi ng were to be

acconpl i shed, Transp. Labor Contract/Leasing, Inc. & Subs. v.

Conmi ssioner, 123 T.C. at 168. The TLC driver handbook, which

was incorporated into and nade part of the driver contract,
contained TLC s detailed instructions that it required each
driver-enployee to follow wth respect to, inter alia, fueling
the trucks, starting the trucks’ engines, hooking up the trucks
to trailers, parking the trucks, driving the trucks to achieve
maxi mum fuel savings, braking the trucks, operating trucks in
cold weat her, departure tinmes of the trucks, and | oading the
cargo on and unloading it off the trucks.* 1d. Each driver
contract provided other instructions for each driver-enpl oyee.
Such instructions required that each driver-enpl oyee was, inter
alia, to attend at |east tw safety neetings per year, not to be
under the influence of al cohol while performng services for TLC,

not to consune illegal drugs, to conplete any paperwork required

33The record does not support petitioner’s assertion that
the TLC driver handbook contained only instructions that were
recitations of Departnment of Transportation requirenents or that
were obvious to a licensed truck driver. Even if the record
supported petitioner’s assertion, TLC required its driver-enpl oy-
ees to follow the instructions in the TLC driver handbook.
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by TLC or its affiliates, and not to allow any personal, |egal or
financial problens, including attitude, to interfere with the
performance of services for TLC. |If a driver-enployee failed to
conply with such instructions, TLC could term nate such driver-
enpl oyee’ s enploynent. 1d. at 165-166.

The Court in Transport Labor | found that the driver
contract and the TLC driver handbook, which was incorporated into
and nmade part of the driver contract, evidenced that TLC had the
right to, and did, control the work and conduct of each driver-
enpl oyee. 1d. at 188. Consequently, the Court gave appropriate
wei ght to such evidence.

Wth respect to petitioner’s argunent that, in finding
certain facts, the Court in Transport Labor | gave i nproper
wei ght to certain evidence, petitioner advances several
additional assertions with respect to certain comon-| aw
enpl oynent factors, which we address bel ow

Ri ght To Control Driver-Enpl oyee

Petitioner contends that the Court in Beech Trucki ng Co.

found that Beech Trucki ng Conpany controlled the truck drivers
whom ATS | eased to it because Beech Trucki ng Conpany perforned
certain dispatching functions with respect to such truck drivers.
Petitioner asserts that the Court in Transport Labor | should
have found that each trucking conpany client controll ed each

driver-enpl oyee whom TLC | eased to such trucki ng conpany client



- 41 -
because such trucking conpany client perforned dispatching
functions with respect to such driver-enployee simlar to the

di spatching functions that Beech Trucki ng Conpany perforned. On
the record before us, we reject petitioner’s assertion.

The Court in Transport Labor | found that during the taxable
years at issue each trucking conpany client performed di spatching
functions with respect to each driver-enpl oyee whom TLC | eased to
such trucking conpany client by giving each driver-enpl oyee his
or her route assignnents, directing each driver-enployee as to
the | oads assigned to himor her and as to the tinmes by which
such driver-enployee had to deliver those | oads, and relaying any
instruction of its custoners relating to such | oads (soneti nmes
hereinafter referred to collectively as the trucking conpany
client dispatching functions). |[d. at 167. The Court also found
that each trucking conpany client’s perform ng such di spatching
functions did not give such trucking conpany client control over
each driver-enpl oyee within the neaning of section
31.3121(d)-1(c)(2) of the Enploynent Tax Regul ations. [|d. at
188. The Court found in Transport Labor | that the dispatching
functions that each trucking conpany client perforned were
necessary for the operation of such trucking conpany client’s
trucking business. 1d. at 167. That is to say, in order for a
trucki ng conpany client to operate its trucking business

successful ly, such trucking conpany client had to give each
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driver-enpl oyee his or her route assignnents, direct each driver-
enpl oyee as to the | oads assigned to himor her and as to the
ti mes by which such driver-enployee had to deliver those | oads,
and relay to each driver-enployee any instruction of its
custoners relating to such | oads.

In contrast, in order for TLC to operate its driver-|easing
busi ness successfully, TLC had to direct and control the work and
conduct of its driver-enployees in order to, inter alia, mnimze
wor kers’ conpensation clains of such driver-enpl oyees. A
princi pal advantage for a trucking conpany of |easing driver-
enpl oyees from TLC, as opposed to enploying truck drivers
directly, related to TLC s ability to obtain cost-effective
wor kers’ conpensation insurance for TLC s driver-enpl oyees. 1d.
at 158. In order to mnimze workers’ conpensation clains and
t hereby enable TLC to maintain cost-effective workers’
conpensation insurance, TLC had to, and did, control the work and
conduct of each driver-enployee. |If TLC had not controlled the
wor k and conduct of each driver-enployee so as to mnimze
wor kers’ conpensation clains, its workers’ conpensation insurance
expense woul d have increased substantially, thereby negating a
princi pal advantage for a trucking conpany in |easing driver-
enpl oyees from TLC, instead of enploying truck drivers directly.

As di scussed above, each exclusive | ease agreenent provided

in pertinent part that TLC had the right to, and did, exercise
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control over the work and conduct of each driver-enployee, 1d. at
168, and that TLC exercised that right through, inter alia, the
TLC driver handbook and the driver contract, id. at 188. The

Court in Beech Trucking Co. did not have evi dence before it, such

as the exclusive | ease agreenent, the driver contract, and the
TLC driver handbook that was incorporated into and made part of
the driver contract, which would have enabled the Court in Beech

Trucking Co. to have found facts such as those the Court found in

Transport Labor I. It is nere speculation on the part of

petitioner to assune that if the facts in Beech Trucking Co. had

been virtually the sane as the facts in the instant case, which

they are not, the Court in Beech Trucking Co. neverthel ess would

have found that Beech Trucki ng Conpany controlled the work and
conduct of the truck drivers whomit |eased from ATS because of
t he di spatching functions that Beech Trucki ng Conpany perfornmed
Wi th respect to such truck drivers.

Wth respect to whether TLC controlled the work and conduct
of each driver-enpl oyee, petitioner asserts:

the Court overl ooked the testinony of Ardell DeBerg,
TLC s CEO and forner sales representative. M. DeBerg

testified that in all inportant respects, the control
of the trucking conpany over the drivers was unchanged
by the Lease Agreenent. In other words, the control of

t he trucki ng conpani es over the drivers when the
drivers were indisputably enployees of the trucking
conpani es did not change after TLC took over

adm ni strative functions.

On the record before us, we reject petitioner’s assertion.
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Ardell DeBerg (M. DeBerg), TLC s chief executive officer at
the tine of the trial in the instant case and TLC s sal es
representative during the years at issue, gave the testinony that
petitioner cites wwth respect to the statenent that “TLC becones
the enpl oyer.” That statenent appeared in a formletter that M.
DeBerg, as TLC s sales representative, sent to prospective
clients. M. DeBerg testified (M. DeBerg' s testinony):

TLC becones the enployer. What | used to explain was

an i ssue for the trucking conpany owner nornally was

but they' re nmy enpl oyees. Wat are nmy enpl oyees goi ng

to think if now you becone the enployer. That was

usual ly an issue for them

| would explain to themthat there's really two

ki nds of enployers. There's the admnistrative

enpl oyer, which that’s what we are. W take care of

all the tax deposits, the tax returns for the

enpl oyees, the work conp insurance, and then there’'s
t he physi cal enpl oyer, which you remain the physical

enployer. You tell them-- well, the phrase we used to
use was, The worse thing that can happen i s nothing
changes.

VWhat | used to use quite often was: In order to

be an enpl oyer, you need to be an attorney, you need to
be an accountant, you need to be a priest and a shrink
sonetinmes. Lean on us to be the attorney and the
accountant, and we handle all that back room work for

you, but you're still the boss. You handle the day-to-
day tasks, so the worst thing that can happen is
not hi ng changes. The enpl oyee doesn’t really -- we’'re

pretty invisible. [Reproduced literally.]

Contrary to petitioner’s assertion, the Court in Transport
Labor | did not overlook the testinony of M. DeBerg. Petitioner
chooses to focus on the portion of M. Deberg’ s testinony where

he stated: “You handle the day-to-day tasks, so the worst thing
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that can happen is nothing changes. The enpl oyee doesn’'t really
-- we're pretty invisible.” The Court considered M. DeBerg’' s
statenent “the worst thing that can happen is nothing changes” to
be a sales pitch and, as such, gave it no weight.

The Court considered M. DeBerg' s testinony concerning each
trucki ng conpany client’s handling “the day-to-day tasks” to be a
reference to the dispatching functions that each trucki ng conpany
client performed. Such interpretation is shared by petitioner.
In petitioner’s nmenorandumin support of petitioner’s notion for
reconsi deration, petitioner points to testinony by Ms. Fiereck
and George Erger, a forner enployee of Parkway, that Parkway
continued to performtrucking conpany client dispatching
functions after Parkway entered into the exclusive |ease
agreenent with TLC as corroborating M. DeBerg s testinony that
each trucking conpany client continued to handl e the “day-to-day
tasks”. As discussed above, the Court in Transport Labor | found
t hat each trucking conpany client’s perform ng the trucking
conpany client dispatching functions did not give such trucking
conpany client control over each driver-enployee within the
meani ng of section 31.3121(d)-1(c)(2) of the Enpl oynent Tax

Regul ations. Transp. Labor Contract/lLeasing, Inc. & Subs. v.

Conmi ssioner, 123 T.C. at 188.
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Hi ring of Each Driver-Enpl oyee

Petitioner asserts:

Ms. Schrupp also testified that TLC s invol venent in

hiring was Iimted to an advisory role; TLC did

adm ni strative screening and perforned a DOT-required

background check “so that [TLC coul d] advise the client

if this is a good prospect for them” * * *

On the record before us, we reject petitioner’s assertion.

Ms. Schrupp’s testinony that TLC s involvenent in hiring was
limted to an advisory role (Ms. Schrupp’s testinony with respect
to hiring) was given with respect to a one-page nmarketing
brochure. During the taxable years at issue, Ms. Schrupp worked
in payroll and sales and marketing support. M. Schrupp would
not have been in the best position to observe TLC s hiring
procedures. M. Schrupp’s testinmony with respect to hiring was
inconsistent wwth: (1) The testinony of M. Fiereck, whomthe
Court found to be credible, id. at 186, that “the relationship
that they [TLC] had was for the hiring and firing or term nation
of that driver”;3 (2) TLC s screening and approval process,
whi ch each truck driver had to pass before TLC deci ded whether to
hire such truck driver as a driver-enployee; (3) the parties
stipulation that TLC hired approxi mately 25 percent of its
driver-enpl oyees through its own recruitment effort, thereby

rejecting petitioner’s assertion that TLC s involvenent in the

hiring of each driver-enployee was limted to an advisory role;

34See supra note 27.



- 47 -
(4) Ms. Fiereck’s testinony that 10 to 15 percent of truck
drivers referred to TLC were rejected by TLC, thereby rejecting
petitioner’s assertion that TLC s involvenent in the hiring of
each driver-enployee was limted to an advisory role; and (5) the
excl usi ve | ease agreenent that TLC entered into with each
trucki ng conpany client, which provided in pertinent part that
TLC had the sol e and absolute authority to hire each driver-
enpl oyee. 3

The evi dence supporting a finding that TLC had the sol e and

absolute authority to hire each driver-enpl oyee substantially
out wei ghed Ms. Schrupp’s questionable testinony that TLC
exercised only an advisory role in the hiring of each driver-
enpl oyee. Consequently, the Court did not rely on such testinony
of Ms. Schrupp.

Ri ght To Assign Additional Projects to Each Driver-Enmpl oyee

Petitioner asserts:

There is no evidence that TLC reassigned drivers while
they were working for the trucking conpanies. In fact,
the parties agreed that “[i]n practice, TLC did not
reassign a Driver once the Driver was assigned to a
Trucki ng Conpany w t hout perm ssion fromthe Trucking
Company.” * * * N\breover, respondent presented no

evi dence that drivers were ever reassigned. Again, the
Opinion elevates the formof the Lease Agreenment over

t he substance of the actual rel ationship.

%As di scussed above, petitioner failed to show in Transport
Labor | that the totality of the facts and circunstances sur-
roundi ng TLC, each driver-enployee, and each trucking conpany
client was inconsistent wwth the exclusive | ease agreenent.
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On the record before us, we reject petitioner’s assertion.

Petitioner’s assertion that “There is no evidence that TLC
reassi gned drivers while they were working for the trucking
conpani es” is not supported by the record. The Court in
Transport Labor | found that TLC “reassi gned to another trucking
conpany client any driver-enpl oyee who no | onger wi shed to work
with a particular trucking conpany client to which TLC had

assi gned such driver-enployee.” Transp. Labor Contract/Leasing,

Inc. & Subs. v. Commi ssioner, 123 T.C. at 170. The record

cont ai ned batch reports that have a columm titled “Reassign
Date”, and certain of those batch reports reflected the dates on
whi ch certain driver-enpl oyees were reassigned fromcertain
trucki ng conpany clients. TLC s practice of not reassigning a
driver-enpl oyee once such driver-enpl oyee was assigned to a
trucki ng conpany client which desired to | ease such driver-
enpl oyee and for which such driver-enployee wanted to work was
merely a sound business practice by TLC. 1d. at 190. TLC, Ilike
any business, was interested in accommpdating, to the extent
feasible, the requests of its trucking conpany clients. [d.
Assum ng arguendo that the record had established that TLC
never reassigned any driver-enployee, petitioner is wong in
asserting that TLC nust have actually reassigned a driver-
enpl oyee in order for TLC to be the enployer of such driver-

enployee. It was the right to assign additional projects to each
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driver-enpl oyee, and not the actual assignnent of such projects,
t hat evidenced that TLC was the enpl oyer of such driver-enpl oyee.

Nationwide Mut. Ins. Co. v. Darden, 503 U S. 318, 323 (1992);

Alford v. United States, 116 F.3d at 338; Beech Trucking Co. V.

Comm ssioner, 118 T.C. at 440. |In Transport Labor I, the Court

found that while TLC was | easing a driver-enployee to a trucking
conpany client, TLC had the right to | ease that driver-enpl oyee
to anot her trucking conpany client and thereby assign additional

projects to such driver-enployee. Transp. Labor

Contract/Leasing, Inc. & Subs. v. Commi ssioner, supra at 169.

Empl oyee Benefits for Each Driver-Enpl oyee

Wth respect to the sponsorship of enpl oyee benefits,
petitioner asserts that each trucking conpany client paid for
vari ous benefits, including a section 401(k) plan, section 125
fl exi bl e benefit plan, group or individual health insurance, and
$5, 000 group termlife insurance policy (collectively, the
enpl oyee benefits) provided to each driver-enpl oyee and that that
al l eged fact supports its position that each trucking conpany
client was the enpl oyer of each driver-enpl oyee whom TLC | eased
to such trucking conpany client. In support of that assertion,
petitioner contends as follows:

The Opinion found that TLC sponsored 401(k), 125
fl exi bl e benefit, and group/individual health insurance

pl ans. The Opinion overl ooked the testinony of M.

Schrupp, who testified:

Q And when you say that TLC offers benefits
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i ke 401(k) and health insurance, does TLC
actually bear the cost of those benefits?

A: No. It’s paid by the trucking conpany.
(Tr. 92:10-13(Schrupp) (enphasi s added).)

Q [Dloes TLC pay for any portion of those
benefits?

A: Not to ny know edge.
(Tr. 103:12-15(Schrupp).) [Reproduced literally.]
On the record before us, we reject petitioner’s assertion.

The Court did not overl ook the above-quoted testinony of M.
Schrupp. The Court found that testinony, like Ms. Schrupp’s
testinony with respect to the hiring of driver-enployees, to be
questionable. Indeed, Ms. Schrupp’s testinony that each trucking
conpany client paid for the costs of the enployee benefits was
contradicted by her own testinony and by the parties’ stipulation
of facts. On cross-exam nation by respondent’s counsel, M.
Schrupp testified:

Q Now, Ms. Schrupp, TLC has a 401(k) plan.
Correct?

A Yes.

Q And not all the drivers participate in it, but
sone do. Correct?

A Correct.

Q And the paynents for the drivers who
participate in the 401(k) plan are paid for by the
drivers through payroll w thholding. Correct?

A Correct.
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Q TLC also has a flexible spending plan.
Correct?

A Yes.

Q And, again, sone of the drivers participate and
sone do not.

A Correct.

Q And the drivers who participate pay for that
t henmsel ves through payroll w thholding. Correct?

A Correct.

Q And TLC also offers health insurance to the
drivers. Correct?

A Yes.

Q Now, in sonme instances, drivers pay for that
heal th i nsurance sol ely through payroll deductions.
Correct?

A | believe that the trucking conpany had a
participation |level that they had to pay for.

Q So your understanding is that as to health
i nsurance, there was participation by the trucking
conpanies in all cases or just sone?

A Sone.

The parties’ stipulation of facts provided in pertinent

The cost of the $5,000 group termlife insurance policy
was paid for by TLC. TLC bore the cost of

adm nistering the other * * * [enpl oyee benefits], but
these adm nistrative costs did not contribute to the
direct costs of the benefits. In nbst cases, the
direct costs of the benefits were funded entirely by
the Drivers through payroll deductions. However, sone
Trucki ng Conpanies did contribute to the cost of the
Drivers’ health insurance. * * *
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Term nati on of the Enpl oynent of a Driver-Enmpl oyee

Petitioner asserts:

I n other words, even though drivers in Beech Trucking
may have been turned back to the | easing conpany for
reassi gnnment, the Court [in Beech Trucking Co.] | ooked
to the termnation of the relationship between the
driver and the trucking conpany, which in practice the
trucki ng conpany controll ed.

Petitioner appears to be contending that, because a trucking
conpany client was able to decline continuing to | ease a
particul ar driver-enpl oyee whomit no |onger wi shed to use, such
trucki ng conpany client had the authority to term nate such
driver-enpl oyee’s enploynent with TLC. That is because,

according to petitioner, the Court in Beech Trucking Co. found

t hat Beech Trucki ng Conpany’s declining to continue |easing a
truck driver whomit no |longer wi shed to use evidenced that Beech
Trucki ng conpany had the final authority to termnate such truck

driver’s enploynent with ATS. Beech Trucking Co. v.

Conmi ssioner, 118 T.C. at 442. On the record before us, we

reject petitioner’s assertion.
In contrast to the instant case, the record i n Beech

Trucking Co. did not establish that ATS (the driver-I|easing

conpany) leased truck drivers to any entity other than Beech

Trucki ng Conpany.®** 1d. at 443. |Insofar as the record in Beech

%Mor eover, as di scussed above, there was no evidence, and
petitioner does not contend, (1) that petitioner or TLC had any
over | appi ng personnel with any trucking conmpany client, (2) that

(continued. . .)
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Trucking Co. revealed, by declining to continue |leasing a truck

driver whomit no | onger wi shed to use, Beech Trucki ng Conpany,
in effect, assured such truck driver’s termnation as an
enpl oyee.

In the instant case, during the years at issue TLC had

bet ween 100 and 300 trucking conpany clients. Transp. Labor

Contract/Leasing, Inc. & Subs. v. Commi ssioner, 123 T.C. at 156.

As of the time of trial in this case, TLC | eased a total of 5,563
driver-enployees to a total of 453 trucking conpany clients. 1d.
TLC frequently was successful in reassigning a driver-enpl oyee
fromone trucking conpany client that no | onger wi shed to use
such driver-enpl oyee to anot her trucking conpany client. [d. at
169-170. A trucking conpany client’s declining to continue

| easing a driver-enployee whomit no | onger wished to use did not
evi dence that such driver-enployee’'s enploynent with TLC was
termnated. TLC al so reassigned to another trucking conpany
client any driver-enpl oyee who no | onger wished to work with a
particul ar trucking conpany client to which TLC had assi gned such

driver-enployee. 1d. The Court in Transport Labor | found that

3¢(...continued)
petitioner or TLC owned any interest in any trucking conpany
client, and (3) that any owner of a trucking conpany client owned
an interest in petitioner. Cf. Beech Trucking Co. v. Comm s-
sioner, 118 T.C 428, 430-431 (2002). The Court in Beech Truck-
ing Co. also found that the roles of ATS and Beech Trucking were
“to sonme degree blurred” with respect to the truck drivers’

activities. |d. at 441.
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TLC had the “sole and absolute authority * * * to term nate each
driver-enpl oyee’s enploynent with TLC.” [d. at 164.

Wth respect to petitioner’s argunent that, in determ ning
whet her TLC was the enpl oyer of each driver-enpl oyee whomit
| eased to one of its trucking conpany clients, the Court gave
i nproper weight to certain facts that it had found, petitioner
asserts:

The Court used the term“neutral” to describe

certain factors which the Court concl uded were not

inportant in its decision * * *.  This categorization

of certain factors was in error for at |least two

reasons: (1) the Court was not free to disregard

certain factors; and (2) a factor should be considered

“neutral” only when there is evidence favoring both

sides, in other words, when the court is unable to

determ ne which party the factor favors.
On the record before us, we reject petitioner’s assertion.

As di scussed above, the Court in Transport Labor | did not
di sregard any common-| aw enpl oynent factors. Wth respect to
petitioner’s assertion that a common-|aw enpl oynent factor should
be considered neutral only when there is evidence favoring both
sides, that assertion ignores that the Court is “the trier of the
facts, the judge of the credibility of witnesses and of the

wei ght of the evidence, and the drawer of appropriate

i nferences”, Hamm v. Conm ssioner, 325 F.2d at 938. The Court in

Transport Labor | was free to give evidence whatever weight it
considered to be appropriate. Mreover, the Court does not

consider a factor to be neutral only when there is evidence
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favoring both parties’ positions. For exanple, with respect to
the factors used to determ ne whether a request for relief under
section 6015(f) should be granted, a factor nmay be neutral when
there is evidence that such factor is not applicable.® |In such
a case, any such neutral factor does not weigh in favor of or
agai nst granting relief under section 6015(f).

The Court in Transport Labor | used the term*®“neutral” to
desi gnate those comon-| aw enpl oynent factors which, after
anal ysis based on the facts and circunstances in the instant
case, did not assist the Court in determ ning whether TLC or each
trucki ng conpany client was the enpl oyer of each driver-enpl oyee
whom TLC | eased to such trucking conpany client. By way of
illustration, in Transport Labor | the Court found that “TLC s
| easing a driver-enployee to a trucking conpany client for which
such driver-enpl oyee had worked before such trucking conpany
client entered into an exclusive | ease agreenent with TLCis a
neutral factor in determ ning whether TLC was the enpl oyer of

such driver-enployee.” Transp. Labor Contract/lLeasing, Inc. &

Subs. v. Conmi ssioner, 123 T.C. at 195. The Court found such

comon- | aw enpl oynent factor to be neutral because, as di scussed
above, the record established that, when a trucking conpany
becanme a client of TLC, such trucking conpany term nated whatever

enpl oynent arrangenent existed between a truck driver and such

%’See, e.g., Lopez v. Commi ssioner, T.C. Meno. 2005-36.
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trucki ng conpany. After analysis based on the facts and
circunstances in the instant case, evidence that TLC | eased a
driver-enployee to a trucking conpany client for which such
driver-enpl oyee had worked before such trucking conpany client
entered into an exclusive | ease agreenent with TLC did not assi st
the Court in determ ning whether TLC or such trucki ng conpany
client was the enpl oyer of each driver-enpl oyee whom TLC | eased
to such trucking conpany client.

Wth respect to petitioner’s argunent that, in determ ning
whet her TLC was the enpl oyer of each driver-enpl oyee whom it
| eased to its trucking conpany clients, the Court gave i nproper
wei ght to certain facts, petitioner advances several additional
assertions wth respect to certain comon-|aw enpl oynent factors,
whi ch we address bel ow.

Hi ring of Each Driver-Enpl oyee

Petitioner asserts:

The Court found on the hiring factor that TLC had
the sol e and absolute authority to hire each driver-
enpl oyee. * * * This finding was based on the Lease
Agreenent, which gave TLC the “sol e and absol ute right
to hire.”

Beech Trucking is to the contrary. The Court here
over | ooked the conclusion in Beech Trucking that an
agreenent of the parties would not control if the
parties’ conduct showed otherwi se. Here the parties’
Stipulation was that when a trucking conpany entered a
Lease Agreenent with TLC, “the Trucki ng Conpany woul d
termnate all of its existing drivers’ enploynent. TLC
woul d then generally hire all of the drivers who passed
its approval process and assigned them [back] to the
Trucki ng Conpany.” * * *
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Al so, while TLC advertised for and attenpted to
recruit new drivers, the parties stipulated that “the
Trucki ng Conpani es | ocated nost new Drivers and then
referred themto TLC for approval and hiring” by TLC
for assignnent to the trucking conpany that had | ocated
the driver for enploynent. * * * The trucki ng conpanies
| ocat ed about 75 percent of the new drivers, and TLC
only | ocated about 25 percent of the new drivers. * * *

The Court’s analysis here is contrary to Beech
Trucking in another respect. In Beech Trucking, the
Court found that the |easing conpany hired the drivers
and provided the drivers with sone orientation. * * *
Al t hough the | easing conpany hired the drivers, the
Court in Beech Trucking accurately described the
| easi ng conpany’s role as a “driver procurenent and
payroll service.” * * * On nearly identical facts in
this case, the Court inexplicably reached the opposite
result. [Reproduced literally.]

On the record before us, we reject petitioner’s argunent.

As di scussed above, the facts presented in Beech Trucking

Co. are materially distinguishable fromthe facts in the instant

case. In Beech Trucking Co., ATS (the driver-1|easing conpany)

procured truck drivers for Beech Trucki ng Conpany but, as
di scussed above, the record was “unclear as to the extent of any
busi ness ATS m ght have had apart fromthe services it provided

Beech Trucking”. Beech Trucking Co. v. Conm ssioner, 118 T.C.

at 443. Thus, insofar as the record in Beech Trucki ng Co.

reveal ed, any truck drivers whom ATS procured were procured only
for Beech Trucking Conpany’s use. |Indeed, Beech Trucki ng Conpany
rei mbursed ATS for any expenses related to ATS s truck driver
procurenent. 1d. at 442.

In the instant case, TLC had the sole and absolute authority
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to hire each driver-enployee. Transp. Labor Contract/Leasing,

Inc. & Subs. v. Commi ssioner, 123 T.C. at 164. Before TLC

deci ded whether to hire a truck driver as a driver-enployee, such
truck driver had to pass TLC s screeni ng and approval process.
Id. TLC hired approximately 75 percent of its driver-enployees
through referrals of trucking conpany clients, but TLC also hired
approxi mately 25 percent of its driver-enployees through its own
recruitment efforts.3® TLCrejected 10 to 15 percent of truck
drivers whomits trucking conpany clients referred to it. 1d.
In addition, petitioner does not contend, and there is no
evi dence, that any trucking conpany client reinbursed TLC for
TLC s expenses relating to TLC s recruitnment of any driver-
enpl oyee.

Petitioner does not explain how the parties’ stipulation on

which it relies® is inconsistent with the Court’s finding in

38petitioner does not explain howthe referral by trucking
conpany clients of approximtely 75 percent of the driver-enploy-
ees TLC hired supports its argunent that TLC provided only
“driver procurenent” services. That the trucking conpany clients
referred to TLC approximately 75 percent of the driver-enpl oyees
whom TLC hired suggests that such trucking conpany clients, and
not TLC, were providing driver procurenent services for TLC. In
addition, TLC hired a substantial nunber of its driver-enpl oyees,
i.e., 25 percent, without referral fromany trucking conpany
client. Transp. Labor Contract/Leasing, Inc. & Subs. v. Conm s-
sioner, 123 T.C at 164.

3The stipulation in question states:

When a Trucki ng Conpany entered into a Lease Agreenent
with TLC, the Trucking Conpany would term nate all of
(continued. . .)
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Transport Labor | that TLC had the sole and absolute authority to
hire a truck driver as one of its driver-enployees. 1d. Indeed,
the parties’ stipulation supports the Court’s finding. Wen each
trucki ng conpany client entered into an excl usive | ease agreenent
with TLC, it ended whatever enploynment arrangenent it had with
the truck drivers who were then working for it and relied on TLC
to provide through the exclusive | ease agreenent the services of

one or nore of TLC s driver-enployees.* |d. at 159.

39(...continued)

its existing drivers’ enploynent. TLC would then
generally hire all of the drivers who passed its ap-
proval process and assigned themto the Trucki ng Com

pany.
49Secti on one of the exclusive | ease agreenent provided:

Lessor [TLC] hereby | eases to Lessee [trucking
conpany client] those drivers in the enpl oynent of
Lessor during the termof the Agreenent. Lessee hereby
| eases Lessor’s drivers on an exclusive basis and from
and after the date of this Agreenent, Lessee shall not
enpl oy, directly or indirectly, any drivers for its
trucki ng operation except those agreed to be furnished
by Lessor under this Lease Agreenent or as otherw se
provi ded herein.

Section nine of the exclusive | ease agreenent provided in
pertinent part:

For purposes of this Agreenent, Lessee warrants
and represents to Lessor as foll ows:

* * * * * * *

* * * That during the termof this Agreenent, Lessee
shall not hire, lease, or utilize any drivers other than
drivers to be furnished by Lessor hereunder except only in
energency situations duly disclosed to Lessor or upon

(continued. . .)
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Source of Instrunentalities and Tool s

Petitioner asserts:

The parties stipulated in this case that the trucking
conpani es were the source of the instrunentalities and
tools of the drivers * * * just as was the case with
t he trucking conpany in Beech Trucking. Because the
facts clearly favored TLC, this factor nust be
considered to be an indication that the trucking
conpani es were the common | aw enpl oyers.

On the record before us, we reject petitioner’s assertion.

The Court in Beech Trucking Co. based its findings and

concl usi ons upon the record before it. As discussed above, the

record in Beech Trucking Co. was “relatively sparse”. It did not

contain evidence such as an excl usive | ease agreenent, a driver

contract, or a driver handbook. Beech Trucking Co. V.

Conmi ssioner, 118 T.C. at 441. In addition, there was no

evi dence, and petitioner does not contend, (1) that petitioner or
TLC had any overl appi ng personnel with any trucking conpany
client, (2) that petitioner or TLC owned any interest in any
trucki ng conpany client, or (3) that any owner of a trucking
conpany client owned an interest in petitioner. Cf. id. at 430-
431.

In Transport Labor |, the Court found that, both before and
after entering into an exclusive | ease agreenent with TLC, each

trucki ng conpany client owed or |eased the trucks, semtrailers,

40(...continued)
Lessor’s prior witten consent.
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term nals, and other equipnent and facilities used inits
trucki ng business (collectively, the trucking business

instrunmentalities and tools). Transp. Labor Contract/Leasing,

Inc. & Subs. v. Commi ssioner, 123 T.C. at 167. The Court al so

found in Transport Labor | that “TLC was a driver-| easi ng conpany
that | eased one or nore truck drivers to snmall and m d-sized

i ndependent trucki ng conpani es which used such truck drivers to
transport goods and nerchandise.” 1d. at 156. TLC was in the
busi ness of | easing driver-enployees, and not in the trucking
busi ness, and each trucking conpany client was in the trucking
busi ness.

Each trucking conpany client’s owning or |easing the
trucki ng business instrunentalities and tools for such client’s
trucki ng business did not evidence that such trucking conpany
client was the enpl oyer of each driver-enployee TLC | eased to
such trucking conpany client. Such trucking conpany client
needed to own or |ease the trucking business instrunentalities
and tools in order to conduct its trucking business, but could
have procured the services of truck drivers to use in that
busi ness t hrough other arrangenents, e.g., by leasing themfroma
person engaged in the driver-|easing business. 1d. at 190, 194.

In contrast, TLC s failure to provide the trucking business
instrunentalities and tools did not evidence that the driver-

enpl oyees were not its enpl oyees because such instrunentalities
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and tools were not the instrunmentalities and tools of TLC s
busi ness, viz., leasing driver-enployees. After analysis based
on the facts and circunstances in the instant case, evidence that
each trucking conpany client, and not TLC, provided the trucking
busi ness instrunentalities and tools did not assist the Court in
determ ni ng whet her TLC or each trucking conpany client was the
enpl oyer of each driver-enpl oyee whom TLC | eased to such trucking
conpany client. That is why the Court in Transport Labor
found on the record presented to it that each trucki ng conpany
client’s owning or |easing the trucking business instrunen-
talities and tools used by each driver-enployee whomit | eased
fromTLC was a neutral factor in determ ning whether TLC was the
enpl oyer of each driver-enployee. 1d. at 190. It is nere
specul ation on the part of petitioner to assune that if the facts

in Beech Trucking Co. had been virtually the sane as the facts in

the instant case, which they are not, the Court in Beech Trucking

Co. neverthel ess woul d have found that Beech Trucki ng Conpany was
t he enpl oyer of the truck drivers whomit |eased from ATS because
Beech Trucki ng Conpany supplied the instrunentalities and tools
to those truck drivers.

Met hod of Paynent

Petitioner asserts:

In addition, the Court here overl ooked the
uncontradi cted testinmony of Kristi Schrupp, who
testified that the trucking conpany determ ned drivers’
salaries and that there was no tinme when TLC woul d make
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this decision. * * * Ms. Fiereck, respondent’s w tness,
corroborated this testinony when she testified that the
t rucki ng conpany determ ned how nuch a particul ar
driver was paid, and that TLC had no role in this
determ nation. * * *

* * * * * * *

The Opinion found the factor of the source of
funds used to pay payroll to be a “neutral” factor. On
t he other hand, the Opinion also found that TLC s
preparing of the paychecks to be a factor evidencing
TLC as the enployer. The Court overl ooked the fact
t hat these conclusions are inconsistent, and el evated
t he substance of the transaction (the source of the
funds) over the formof the transaction (the
m ni sterial act of check processing).

The Court al so disregarded the nost inportant
aspects of payroll. The trucking conpani es determ ned
whet her and how nuch the drivers would be paid. * * *
The trucking conpani es al so determ ned how drivers
woul d be paid, i.e., by direct deposit, checks sent
directly to the drivers, or checks sent to the trucking
conpanies for distribution to drivers. * * * The Court
shoul d have concluded that this factor favored a
finding that the trucking conpanies were the enpl oyers.

* * * * * * *

* * * | n Beech Trucking, the Court on facts nearly
identical to those here did not find nethod of paynment
to be a negative factor. Yet, the Court in this case
i nexplicably reached the opposite result. |n Beech
Trucking, the Court found that “although [the |easing
conpany] issued the drivers’ weekly paychecks, paid
wor kers conpensation [insurance prem uns], and
mai nt ai ned a section 401(k) plan for the drivers, [the
t rucki ng conpany] reinbursed [the | easing conpany]
weekly for its expenditures, plus a service charge.”

* * %

The facts here are even nore conpelling -- TLC did
not advance funds and seek rei mbursenent fromthe
trucki ng conpanies. Rather, TLC required paynent
before issuing payroll. M. DeBerg, M. Schrupp, and
Ms. Fiereck all testified that the trucking conpany
transferred funds to TLC, usually by wire transfer,
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before TLC would issue checks. * * * [ Reproduced
literally.]

On the record before us, we reject petitioner’s assertion.

Petitioner’s assertion that the facts in Beech Trucki ng Co.

are “nearly identical to those” in the instant case is wong. As

di scussed above, the facts in Beech Trucking Co. are materially

di stingui shable fromthe facts in the instant case, including the

facts relating to the “nethod of paynment”. |In Beech Trucking Co.

V. Conm ssioner, 118 T.C. at 442, the Court found that ATS, the

driver-|easing conpany, issued the drivers’ weekly paychecks,
pai d workers’ conpensation, and maintained a section 401(k) plan
for the drivers and that Beech Trucki ng Conpany rei nbursed ATS
weekly for its expenditures and paid ATS a separate service
charge for the services ATS rendered to Beech Trucki ng Conpany.
In Transport Labor |, with respect to the “nethod of paynent”, %
the Court found that each payroll period each trucking conpany
client paid TLC a | ease fee that was not broken down into
conponent parts, which TLC used (1) to cover its costs, including
the respective net wages and per diemanmounts, if any, that TLC
determned to pay its driver-enployees, and (2) to generate a

profit. Transp. Labor Contract/lLeasing, Inc. & Subs. v.

Conm ssioner, 123 T.C. at 173-174. Wth the exception of certain

4By “nmet hod of paynent”, we nean the nethod by which, for
each payroll period, each trucking conpany client paid TLC the
| ease fee that it owed to TLC and TLC prepared and di sbursed each
driver-enpl oyee’ s paycheck
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trucki ng conpany clients that reinbursed TLC for certain prem uns
with respect to health insurance for certain driver-enpl oyees, %2
no trucking conpany client reinbursed TLC for any of TLC s
expenses, and no trucking conpany client paid TLC a separate
servi ce charge.

Petitioner’s assertion that the Court found in Transport
Labor I that TLC s preparation of each driver-enployee’ s paycheck
was a factor evidencing that TLC was the enpl oyer of each driver-
enpl oyee is wong. Contrary to petitioner’s assertion, the Court
found in Transport Labor |, “that TLC s paynent of each driver-
enpl oyee’ s net wages and any per diem anounts is a factor
evi denci ng that TLC was the enpl oyer of each driver-enpl oyee.”
Id. at 193. That was because it is the enployer who pays the
wages and any per diemdue to his or her enployees.*

Petitioner’s assertion that the Court found in Transport
Labor | that the factor relating to the source of the funds used
to pay TLC s payroll obligation was a neutral factor is wong.
Contrary to petitioner’s assertion, the Court found in Transport

Labor | that “the nethod by which each trucking conmpany client

42See supra note 8.

“3Petitioner fails to nention that the Court in Transport
Labor | found that TLC s limted opportunity for profit and
limted risk of loss in its driver-1|easing business were factors
“evidencing that each trucking conmpany client, and not TLC, was
t he enpl oyer of each driver-enployee.” Transp. Labor
Contract/Leasing, Inc. & Subs. v. Conmm ssioner, 123 T.C. at 198.
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paid TLC a | ease fee to conpensate TLC for |easing driver-

enpl oyees to such trucking conpany client is a neutral factor in
determ ning whether TLC is the enpl oyer of each driver-enpl oyee.”
Id. at 192-193. That TLC may have paid TLC s payroll obligation
with noneys that it received fromits trucking conpany clients
did not evidence to the Court in Transport Labor | that TLC was
or was not the enployer of each driver-enployee. 1d. at 192. It
i's comon business practice for a business to use noneys received
fromits clients or custoners as paynents for services or goods
in order to cover its expenses. 1d. Even if, as petitioner
contends, TLC required paynent of the payroll period net |ease
fee due fromeach trucking conpany client prior to paying TLC s
payrol |l obligation, that fact would not evidence that TLC was or
was not the enployer of each driver-enployee. A business my
require paynent at the tine of, or even prior to, providing
services or goods to its custoners.*

Petitioner asserts that the Court in Transport Labor

“ln the instant case, TLC s obligation to pay TLC s payrol
obligation wth respect to each driver-enpl oyee whomit |eased to
a trucking conpany client accrued as such driver-enpl oyee per-
formed services for TLC by driving a truck of such trucking
conpany client that |eased such driver-enployee fromTLC. TLC
was obligated to pay TLC s payroll obligation with respect to
each driver-enpl oyee whether or not the trucking conpany client
to which TLC | eased such driver-enpl oyee paid TLC the | ease fee.
TLC requi red paynent of the |ease fee after it provided the
services of its driver-enployees to its trucking conpany clients.
Transp. Labor Contract/Leasing, Inc. & Subs. v. Conm Ssioner,
supra at 172.
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i gnored that each trucking conpany client “determ ned whet her and
how much the drivers * * * [and] how [such] drivers would be
paid.” As we understand petitioner’s assertion, petitioner
contends that each trucking conpany client determ ned unil at-
erally without the agreenment of TLC whether, how nuch, and how
each driver-enpl oyee was to be paid. Such a contention is
contrary to the findings that the Court in Transport Labor | nmade
based upon an exam nation of the entire record before it.

Wth respect to petitioner’s assertion that each trucking
conpany client determ ned how nmuch each driver-enpl oyee was to be
paid, the Court found in Transport Labor | that TLC and each
trucki ng conpany client agreed in the exclusive | ease agreenent
that such trucking conpany client was to submt for each payrol
period a batch report to TLC which showed certain information
that TLC needed in order to determne, inter alia, the anmount of
gross wages and per diemanounts, if any, to which each driver-
enpl oyee was entitled, the anount of the | ease fee to which TLC
was entitled,* and the anount that TLC had to wi thhold in order
to pay Federal and State inconme taxes and enploynent taxes with

respect to each driver-enployee. Transp. Labor Contract/Leasing,

“For each payroll period, the batch report that each truck-
ing conpany client submtted to TLC showed, inter alia, such
trucki ng conpany client’s cal culation of the | ease fee for such
payroll period. TLC used the information submtted by each
trucki ng conpany client in each batch report to determ ne the
| ease fee that such trucking conpany client owed TLC for each
payrol | peri od.
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Inc. & Subs. v. Commi ssioner, 123 T.C. at 161. | ncluded in the

informati on shown in the batch report that each trucking conpany
client submtted to TLC was the batch report |unp sum anmount with
respect to each driver-enployee whom TLC | eased to such trucking
conpany client.% 1d. at 170. TLC and each trucki ng conpany
client agreed in the exclusive | ease agreenent to the nethod by
whi ch the batch report lunp sum anobunt was to be cal cul ated. #
Id. at 173 n.28. Pursuant to sections five and fifteen of the
excl usive | ease agreenent, in order to change that nethod that
agreenent woul d have had to be nodified, which would have

requi red the agreenent of both TLC and the trucki ng conpany
client. 1d. at 161. In Transport Labor |, the Court did not
find that the foregoing facts evidenced that each trucking
conpany client, and not TLC, was the enployer of each driver-
enpl oyee.

Wth respect to petitioner’s assertion that each trucking

“®Nei t her the batch report nor any other docunment that a
trucki ng conpany client submtted to TLC showed the breakdown of
the batch report |unp sum anmount between gross wages and any per
diemamounts. It was TLC that determ ned what portion of the
batch report |unp sum anmount with respect to each driver-enpl oyee
constituted gross wages and what portion, if any, constituted per
di em anount s.

“’Pur suant to each exclusive | ease agreenent, each trucking
conpany client was to select the nethod which was to be used in
calculating the batch report |unp sum anount for each driver-
enpl oyee whom TLC | eased to such trucking conmpany client and to
whi ch TLC agreed in that |ease agreenent. Virtually all of TLC s
trucki ng conpany clients selected a cents-per-mle or a
per cent age- of -1 oad- gross-revenue basis as the applicable nethod.
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conpany client determ ned whether each driver-enpl oyee was to be
paid, the Court in Transport Labor | was unable to find on the
record presented that, once a trucking conpany client calcul ated
the batch report |unp sum anmount with respect to each driver-
enpl oyee whomit |eased from TLC, such trucking conpany client
determ ned whet her TLC paid such driver-enpl oyee his or her net
wages and any per diemanounts. The Court in Transport Labor
found that for each payroll period TLC was obligated to, and did,
pay each driver-enpl oyee his or her net wages and any per diem
anmounts, regardless of whether the trucking conpany client to
whi ch TLC | eased such driver-enpl oyee paid TLC the | ease fee.
Id. at 172. In Transport Labor I, the Court did not find that
the foregoing facts evidenced that each trucking conpany client,
and not TLC, was the enpl oyer of each driver-enpl oyee.

Wth respect to petitioner’s assertion that each trucking
conpany client determ ned “how drivers would be paid, i.e., by
direct deposit, checks sent directly to the drivers, or checks
sent to the trucking conpanies for distribution to drivers”,
petitioner relies on the follow ng testinony of Ms. Schrupp on
di rect exam nation by petitioner’s counsel:

Q And how were the drivers paid?
A The checks may have been sent back to the
glgsgﬁj or they may have been nailed directly to the

Q So they either went to the trucking conpany
directly, or they went to the driver directly.



A Correct.

Q And who decided whether it would be directly to
the driver or directly to the trucking conpany?

A The trucki ng conpany.

Li ke Ms. Schrupp’ s testinony that TLC s invol venent in
hiring driver-enployees was limted to an advisory role and her
testinmony that all of the enpl oyee benefits that TLC sponsored
for the driver-enployees were paid for by TLC s respective
trucki ng conpany clients who | eased such driver-enpl oyees from
TLC, we found the above-quoted testinmony of Ms. Schrupp to be
questionable. Decisions as to how an enployee is to be paid
(e.g., by direct deposit, by check sent directly to the enpl oyee
or by check sent directly to a person for whom such enpl oyee is
perform ng services pursuant to a contract between such person
and anot her person) are decisions generally made only by such
enpl oyee. Thus, we did not understand Ms. Schrupp’ s testinony to
mean that each trucking conpany client decided unilaterally how
each driver-enpl oyee whomit |leased from TLC was to be paid.*
We understood such testinony to nmean that each driver-enpl oyee
whom a trucki ng conpany client |eased from TLC gave instructions
to such trucking conpany client as to how such driver-enpl oyee

wanted to be paid and that such trucking conmpany client infornmed

“8f Ms. Schrupp literally neant what she sai d regardi ng who
deci ded how each driver-enpl oyee was to be paid, we reject such
testinony as questionable and unreliable.
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TLC as to what those instructions were. |In Transport Labor |
the Court did not find that the above-quoted testinony of M.
Schrupp evidenced that TLC was or was not the enployer of each
driver-enpl oyee.

Wrk of Driver-Empl oyee as Part of Requl ar Busi ness of TLC

Petitioner asserts:

The busi ness of a trucking conpany is to nove
cargo by truck. TLC s business was to enter into

contracts to | ease personnel. TLC s busi ness woul d be
the sane whether it |eased truck drivers or sone other
type of personnel. By contrast, a trucking conpany

cannot exist wthout drivers. The drivers worked from
t he trucki ng conpani es’ places of business and operated
t he trucki ng conpani es’ equi pnent.

The Court’s conclusion in this case again was
contrary to Beech Trucking because the Court did not
find that “clearly, the drivers’ work was part of the
regul ar business” of the trucking conpanies. |ndeed,
we are not aware of a single case in which a | eased
enpl oyee was found to be “part of the business” of a
| easi ng conpany.

On the record before us, we reject petitioner’s assertion.

In Transport Labor |, the Court found that each truck driver
whom TLC hired as a driver-enployee played an integral role in
TLC s business of leasing driver-enployees to its trucking

conpany clients. Transp. Labor Contract/lLeasing, Inc. & Subs. v.

Conmi ssioner, 123 T.C. at 164. TLC could not have conducted its

busi ness of |easing truck drivers wthout the driver-enpl oyees
whomit leased to its trucking conpany clients. 1d. at 194.
Petitioner has not expl ained how TLC coul d have conducted its

busi ness of | easing each driver-enpl oyee w thout enploying such
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driver-enployee. 1In contrast, each trucking conpany client could
have conducted its trucking business by procuring the services of
truck drivers to use in that business by hiring themdirectly
and/or by leasing themfroma person engaged in the driver-

| easi ng business. |d.

Per Diem Letters

In Transport Labor |, the Court found that, for each of the
cal endar years 1993, 1994, 1995, and 1996, TLC sent a per diem
letter to each trucking conpany client, which set forth the tota
of all per diemanounts that TLC paid to the driver-enpl oyees
whomit |eased to such trucking conmpany client during the
precedi ng cal endar year. 1d. at 176. Wth respect to such per
diemletters, petitioner asserts:

The Court overl ooked inportant evidence proving
that far frombeing “self serving” and an attenpt to
bol ster TLC' s return position, the letters were part of
t he regul ar business practice of TLC | ong before the
Section 274(n) issue arose to insure that the trucking
conpani es that paid per diemwere responsible for the
Section 274(n) limtation to trucking conpanies. TLC
began the busi ness practice of sending the letters
follow ng the close of the 1993 cal endar tax year, over
10 years ago. At the tine that TLC began sendi ng out
the letters there was no need to “bolster” its return
reporting position. * * *

It was TLC s practice and intention that the
t rucki ng conpani es woul d be responsible for the Section
274(n) limtation on per diem and it adopted
procedures to informthe trucki ng conpanies that they
were responsible for the deduction limtation at every
step in the relationship. M. DeBerg testified that
t he trucki ng conpanies were infornmed during the sal es
process that they would be subject to the per diem
deduction limtation. [Fn. ref. omtted.]
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On the record before us, we reject petitioner’s assertion.

Petitioner’s asserts that “At the tine that TLC began
sending out the [per diem letters there was no need to ‘bol ster
its return reporting position” with respect to the section
274(n)(1) limtation. W find that assertion to be disingenuous.
That the I RS may not have been exam ning petitioner’s
consolidated returns for the years at issue at the tinme TLC sent
out the per diemletters does not nean that petitioner and TLC
were unaware of the tax issues under section 274(n) that the IRS
m ght raise on audit of such returns. |In this connection, in
Transport Labor | the Court found the per diemletters to be a
self-serving attenpt to bolster petitioner’s position (viz., that
the section 274(n)(1) limtation did not apply to the per diem
anmounts that TLC paid to its driver-enployees) in the respective
consolidated Forns 1120 which petitioner filed for the taxable
years at issue. 1d. at 198-199. Each per diemletter was a
sel f-serving declaration sent by TLC to each trucki ng conpany
client, which set forth TLC s position that each trucki ng conpany
client was subject to the section 274(n) limtation with respect
to the per diemanounts that TLC paid to each driver-enpl oyee.
At least certain of TLC s trucking conpany clients disagreed with
that self-serving position of TLC. |d. at 177.

Petitioner asserts that “It was TLC s practice and intention

that the trucking conpani es woul d be responsible for the Section
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274(n) limtation”. Regardless of what TLC s practice and
intention with respect to the section 274(n)(1) limtation m ght
have been, that practice and that intention were not nade part of
t he exclusive | ease agreenment between TLC and each trucking
conpany client. Indeed, the Court in Transport Labor | found

(1) that there were no agreenents between TLC and any trucking
conpany client other than the agreenent set forth in the

excl usi ve | ease agreenent and (2) that the exclusive | ease
agreenent was silent as to the section 274(n)(1) limtation. 1d.
at 159 n.9, 171 n.20. |If there had been an agreenent that each
trucki ng conpany client was to be subject to the section

274(n) (1) limtation, such agreenent would have been reflected in
the exclusive | ease agreenent that TLC entered into with each
trucki ng conpany client or sonme other witten docunent signed by
each such trucking conpany client. %

Petitioner asserts that the Court disregarded M. DeBerg’'s

“¥Sec. fifteen of each exclusive | ease agreenent provides:

No wai ver or nodification of this Agreenent or of
any covenant, condition or limtation herein contained
shall be valid unless in witing and duly executed by
the party to be charged therewth, and no evi dence of
any wai ver or nodification shall be offered or received
in evidence of any proceeding, arbitration or litiga-
tion between the parties hereto arising out of or
affecting this Agreenent, or the rights or obligations
of the parties, hereunder unless such waiver or nodifi-
cation is in witing, duly executed as aforesaid, and
the parties further agree that the provisions of this
Section may not be waived except as herein set forth.
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testinmony that “the trucking conpanies were informed during the
sal es process that they would be subject to the per diem
deduction limtation.” Petitioner is correct that the Court did
not rely on such testinony of M. DeBerg. That is because such
testi nony was uncorroborated, served the interests of his
enpl oyer TLC, and was inconsistent with section fourteen of the
excl usive | ease agreenent. *°

Based upon our exam nation of the entire record before us,
we find that petitioner has failed to carry its burden of
denonstrating unusual circunstances or substantial error in
Transport Labor I. On that record, we shall deny petitioner’s
notion for reconsideration.

Petitioner’s Mdtion To Vacate

I n support of petitioner’s position that the Court’s

9Sec. fourteen of each exclusive | ease agreenment provides:

Thi s Agreenent contains the conpl ete agreenent
concerning the | ease arrangenent between the parties
and shall, as of the effective date hereof, supercede
[sic] all other agreenents between the parties. The
parties stipulate that neither of them has nade any
representations with respect to the subject matter of
this Agreenent or any representations * * * except such
representations as are specifically set forth herein
and each of the parties hereto acknow edges that he or
they have relied on their own judgenent in entering
into this Agreenent. The parties hereto further ac-
know edge that any paynents or representations that may
have heretofore been nmade by either of themto the
other are of no effect and that neither of them has
relied thereon in connection with his or their dealings
with the other. [Enphasis added.]
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decision in Transport Labor | should be vacated or revised,
petitioner incorporates by reference the argunents in
petitioner’s notion for reconsideration and advances the
foll ow ng additional argunments: (1) The Court’s decision in
Transport Labor | did not allow the parties an opportunity to
subm t conputations under Rule 155 to show the correct anmount of
the respective deficiencies for the taxable years at issue;

(2) the Court’s decision failed to reduce the anmpbunts subject to
the section 274(n)(1) limtation pursuant to section 274(e)(3)
(petitioner’s section 274(e)(3) argunent); and (3) the Court’s
deci sion did not reduce the respective deficiencies in
petitioner’s tax for the years at issue by certain amunts of tax
all egedly paid by certain trucking conpany clients for those
years (petitioner’s tax duplication argunent). Respondent

di sagrees with petitioner’s position.

A notion to vacate or revise a decision pursuant to Rule 162
is granted at the Court’s discretion. W have rejected
petitioner’s argunments in support of petitioner’s notion for
reconsi deration. W also reject those argunents in support of
petitioner’s notion to vacate. Qur discussion of petitioner’s
notion to vacate wll address only the additional argunents that
petitioner advances in that notion.

A notion to vacate or revise a decision pursuant to Rule 162

is usually denied in a case where the noving party attenpts to
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reopen a case for the purpose of presenting theories or grounds,
and evidence in support thereof, that could have been advanced

and supported at the trial in that case.® See Concordia Coll

Corp. v. WR Gace & Co., 999 F.2d 326, 330 (8th Gr. 1993);

Chiquita Mning Co. v. Comm ssioner, 148 F.2d 306, 310 (9th G

1945), affg. a Menorandum OQpi nion of this Court dated Jan. 5,

1943; Standard Knitting MIls, Inc. v. Comm ssioner, 141 F.2d

195, 198-199 (6th GCr. 1944), affg. 47 B.T.A 295 (1942).
CGenerally, new issues nmay not be raised in a Rule 155

conputation. Harris v. Comm ssioner, 99 T.C 121, 123 (1992),

affd. 16 F.3d 75 (5th Cr. 1994). “lIssues considered in a Rule
155 proceeding are limted to ‘purely mathematically generated
conputational itens’.” 1d. at 124.

I n support of petitioner’s argunent that the Court should
vacate its decision in Transport Labor | because the Court did
not allow the parties an opportunity to submt conputations under
Rul e 155 to show the correct anobunt of the deficiency for each of
the taxable years at issue, petitioner asserts that the parties
stipulated that a Rule 155 conputation was necessary in the
instant case. Petitioner further asserts:

The Court’s Rul e 155 contenpl ates two phases of a
deficiency case: the first phase in which the

petitioner has the burden of proving that the

Comm ssioner’s determnation is invalid;, and the second
phase for the purpose of conputing the anount of the

S1Tayl or v. Conmi ssioner, T.C. Meno. 1987-403.
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deficiency. A taxpayer, such as TLC, had the burden of
proving that the Comm ssioner’s deficiency
determnation was invalid, but it did not al so have the
burden of show ng the anmpbunt of tax, if any, that TLC
owed. To inpose such a burden on TLC, as respondent
woul d have the Court do, “would not be consonant with
the great renedial purposes of the |egislation
creating” the U S. Tax Court. Helvering v. Taylor, 293
U S. 507, 516 (1935).

* * * * * * *

I n many, but not all cases, evidence adequate to
overthrow the Comm ssioner’s findings is al so adequate
to show the correct anount that is due. [d. [Helvering
v. Taylor, 293 U S. 507 (1935)] at 515. For cases in
whi ch evidence is not adequate to show the correct
anmount due, Rule 155 permts the parties to submt
conputations to the Court based on the Court’s opinion.

* * %

On the record before us, we reject petitioner’s assertion.
Petitioner’s assertion that the parties stipulated that a
Rul e 155 conputati on was necessary is wong. The parties
sti pul at ed:

On May 17, 1998, Petitioner filed a Corporation
Application for Tentative Refund (“Form 1139”)

[ petitioner’s Form 1139] seeking tentative refunds for
the tax years 1994, 1995, and 1996 of $460, 999,

$473, 305, and $286, 223, respectively. These tentative
refund clainms were based on the carryback of a

$3, 589, 781 cl ai ned net operating loss fromthe tax year
1997.

* * * pyrsuant to |.R C. 8§ 6511(b), on or about
May 27, 1998, Respondent issued Petitioner tentative
refunds for the tax years 1994, 1995, and 1996, of
$460, 999, $473, 305, and $286, 223, respectively, based
on the Form 1139. If there is a decision on the per
diemissue, a conputation will have to take into
account this refund for years in issue.

Tentative refunds, like the tentative refunds that
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respondent issued to petitioner for its taxable years 1994, 1995,

and 1996 (collectively, petitioner’s tentative refunds), are

rebates wthin the neaning of section 6211(b)(2).°% Baldwin v.

Comm ssi oner, 97 T.C. 704, 707-708 (1991). Pursuant to section

%2Sec. 6211 provides in pertinent part:
SEC. 6211. DEFIN TION OF A DEFI Cl ENCY.

(a) I'n General.--For purposes of this title in the
case of incone, estate, and gift taxes inposed by
subtitles A and B * * * the term“deficiency” neans the
anount by which the tax inposed by subtitle A or B
* * * exceeds the excess of--

(1) the sum of

(A) the anpbunt shown as the tax by the
t axpayer upon his return, if a return was
made by the taxpayer and an anmount was shown
as the tax by the taxpayer thereon, plus

(B) the amobunts previously assessed (or
coll ected without assessnent) as a
defi ci ency, over--

(2) the amount of rebates, as defined in
subsection (b)(2), made.

* * * * * * *

(b) Rules for Application of Subsection (a).--For
pur poses of this section--

* * * * * * *

(2) The term “rebate” nmeans so nuch of an
abatenent, credit, refund, or other paynent, as
was made on the ground that the tax inposed by
subtitle Aor B* * * was |less than the excess of
t he amount specified in subsection (a)(1) over the
rebat es previously nmade.
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6211(a), the anmpbunt of a deficiency for a taxable year is
i ncreased by the anmobunt of any rebates for such taxable year.
In an anendnent to answer, respondent asserted increased
deficiencies in tax for petitioner’s taxable years 1994, 1995,
and 1996 on the ground that petitioner was not entitled to
petitioner’s tentative refunds. The Court stated in Transp.

Labor Contract/Leasing, Inc. & Subs. v. Commi ssioner, 123 T.C. at

155 n. 2:
Qur resolution of the issue remaining for decision

W Il resolve the issues that respondent raised in the

anendnent to answer relating to the disallowance of an

NOL carryback that petitioner claimed fromits taxable

year 1997

Having held in Transport Labor | that the section 274(n)(1)
[imtation applied to the per diemanounts that TLC paid to its
driver-enpl oyees, it was necessary, in order to calculate the
correct amounts of the deficiencies for petitioner’s taxable
years 1994, 1995, and 1996, respectively, to add the anount of
the tentative refund for each such taxable year to the anobunt of
the deficiency that respondent had determned in the notice for
each such year. Sec. 6211(a) and (b). That was the conputation
to which the Court understood the parties to be referring in the

parties’ stipulation of facts. That conputation, which the Court

made, was a straightforward cal cul ati on under section 6211(a) and
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As for petitioner’s reliance on Helvering v. Taylor, 293

U S. 507 (1935), that case is materially distinguishable fromthe
instant case, and petitioner’s reliance on it is msplaced. In

Hel vering v. Taylor, supra, the taxpayer carried its burden of

proving that the determ nation of the Conm ssioner of |nternal
Revenue as to the anmobunt of the taxpayer’s deficiency was
erroneous. However, the taxpayer did not develop a record upon
which the trial court could have determ ned the correct anount,
if any, of the deficiency. 1d. at 511-512. Thus, it was

appropriate in Helvering v. Taylor, supra, for the trial court to

have conducted further proceedings to establish a record from
which the trial court could have determ ned the appropriate

anount, if any, of the deficiency. See Hanmv. Comm ssioner, 325

F.2d at 940. 1In this connection, the Court of Appeals for the
Ninth Crcuit stated in Cohen v. Conmm ssioner, 266 F.2d 5, 11

(9th Gr. 1959), remanding T.C. Meno. 1957-172:

When the Comm ssioner’s determ nati on has been
shown to be invalid, the Tax Court nust redeterm ne the
deficiency. The presunption as to the correctness of
the Comm ssioner’s determnation is then out of the
case. The Conmm ssioner and not the taxpayer then has
t he burden of proving whether any deficiency exists and
if so the amobunt. It is not incunbent upon the
t axpayer under these circunstances to prove that he
owed no tax or the anobunt of the tax which he did owe.
[Ctations and fn. refs. omtted.]

In contrast to Helvering v. Taylor, supra, in Transport

S3petitioner does not contend that the Court nmade a nat he-
matical error in making that cal cul ation.
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Labor | petitioner did not carry its burden of proving error in
respondent’s determination in the notice that petitioner was
subject to the section 274(n)(1) limtation with respect to the
per diemanounts that TLC paid to each driver-enployee. Thus,
the Court’s holding that TLC was subject to that section
274(n) (1) Iimtation resulted in the Court’s sustaining
respondent’s determination in the notice with respect to that
[imtation. No further proceedings were, or are, appropriate in

the instant case. See Hamm v. Commi Sssioner, supra at 940.

Wth respect to petitioner’s section 274(e)(3) argunent,

petitioner asserts:

The conputation of the all owabl e deduction for
food and beverage expenses is conplex, but there is no
di spute about the applicable law. Section 274(a)
conpletely disall ows deductions for certain expenses.
Section 274(n) aneliorates the total disallowance of
274(a) by allowing a 50 percent deduction for food and
beverage expenses. Section 274(e)(3) in turn provides
that “the enployer” is not subject to the limtations
of Section 274, where the enployee incurs the expense
in the course of perform ng services for another
person, such as here where the truck drivers incur
expenses while performng services for the trucking
conpanies. * * * The Section 274(e)(3) exception
applies only where taxpayer “accounts” for the
expenses, as required by Section 274(d). * * *

Petitioner further asserts that uncontradi cted evidence
denonstrated that TLC accounted to the trucking conpany clients
for the per diemanounts that it paid to its driver-enpl oyees.

On the record before us, we reject petitioner’s assertion.

Petitioner first raised petitioner’s section 274(e)(3)

argunment in its anmended petition. However, petitioner did not
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argue, or even nention, petitioner’s section 274(e)(3) argunent
inits trial menorandum at trial, or on brief. Consequently, we
concl uded that petitioner had abandoned that argunment. See

Ni ckl aus v. Comm ssioner, 117 T.C. 117, 120 n.4 (2001); Rybak v.

Comm ssioner, 91 T.C. 524, 566 n.19 (1988). It was only after
the Court ruled against petitioner in Transport Labor | that
petitioner decided to resurrect petitioner’s section 274(e)(3)
argunment in petitioner’s notion to vacate. By doing so,
petitioner is trying to advance in the context of a Rule 155
conputation theories or grounds with respect to a position which
it abandoned before the trial in this case and with respect to
whi ch petitioner wants the Court to hold a second trial at which
petitioner would introduce new evidence in support of that

posi tion.

Wth respect to petitioner’s tax duplication argunent,

petitioner asserts:

As a result of the Court’s Qpinion in this case
and without a Rule 155 proceedi ng, respondent wll be
in awndfall position —it wll have collected tax on
the sane transaction twice. Congress has explicitly
recogni zed that only one taxpayer should be subject to
the tax. H Rept. 1447, 87th Cong., 2d Sess. (1962),
1962-3 C. B. 405, 429; see also Treas. Reg. 8§ 1.274-
2(f)(2)(iv)(a). Respondent’s conputations in the
Notices of Deficiency fail to take that double paynent
of tax into account.

At the tinme of the audit of TLC s returns for the
years at issue, the exam ning agent al so was review ng
information related to TLC s custoners to determ ne
whet her the custoners had applied the deduction
[imtation. The agent informed TLC during the
exam nation that a significant nunber of TLC s
custoners applied the Section 274(n) deduction
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limtation.!54

Accordingly, the actions and return positions of
t he ot her trucking conpanies nust be reviewed to
determ ne whet her the deficiencies conputed by
respondent are correct. W respectfully request,
therefore, that the Court vacate its Order [sic] of
August 16 and order the parties to submt conputations
pursuant to Rule 155. This wll permt the parties the
opportunity to determ ne whether TLC s liability shoul d
be reduced by the anmounts already paid by parties to
the transacti on.

On the record before us, we reject petitioner’s assertion.

Petitioner did not advance petitioner’s tax duplication
argunent in its petition, inits trial nmenorandum at trial, or
on brief. It was only after the Court rul ed against petitioner
in Transport Labor | that petitioner decided to advance
petitioner’s tax duplication argunment in petitioner’s notion to
vacate. By doing so, petitioner is trying to advance in the
context of a Rule 155 conputation a new argunent that it is

raising for the first time in petitioner’s notion to vacate.

*4There was no evidence in the record in this case estab-
lishing: (1) That the exam ning agent who audited the consoli -
dated return that petitioner filed for each of the years at issue
al so conducted an audit of any of TLC s trucking conpany clients
and (2) that any such exam ning agent nade any statenents to
petitioner’s officers, directors, or enployees that a significant
nunber of TLC s custoners applied the sec. 274(n)(1) limtation
to any anounts that they paid to TLC

Even if we were to allow petitioner to advance
petitioner’s tax duplication argunent, petitioner would not be
entitled to the renmedy it seeks. [If, as petitioner asserts,
certain trucking conpany clients applied the sec. 274(n)(1)
limtation to certain anmounts that they paid to TLC as a | ease
fee, our findings and conclusions in Transport Labor |I may have
resulted in such trucking conmpany clients’ having overpaynents of
tax. The appropriate renedy in any such situation would be for
any such trucking conpany client to seek a refund of any such

(continued. . .)
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CGenerally, new issues may not be raised in a Rule 155

conputation. Harris v. Comm ssioner, 99 T.C. at 123.

Based upon our exam nation of the entire record before us,
we reject petitioner’s argunent that the parties stipul ated that
a conputation under Rule 155 is necessary in order to determ ne
the effect on the respective deficiencies for the years at issue
of the tentative refunds that respondent erroneously issued to
petitioner for such years. Based on that exam nation, we further
find that petitioner’s notion to vacate advances theories or
grounds with respect to positions which petitioner raised for the
first tinme in petitioner’s notion to vacate or which petitioner
abandoned before the trial in this case and wwth respect to which
petitioner wants the Court to hold a second trial at which
petitioner would introduce new evidence in support of those

positions.

For the foregoing reasons and the reasons di scussed above in
connection wth the Court’s denial of petitioner’s notion for

reconsi deration, we shall deny petitioner’s notion to vacate.

We have considered all of the contentions and argunments of
petitioner and respondent that are not discussed herein, and we

find themto be without nerit, irrel evant, and/or noot.

55(...continued)
over paynent.



To reflect the foregoing,

An order will be issued

denyi ng petitioner’'s notion for

reconsi deration and petitioner’s

notion to vacate.




